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STATEMENT OF QUESTIONS PRESENTED 


The question presented is whether an employee wrong- 
fully discharged for reporting overtime violations of the 
Fair Labor: Standards Act of 1938, as amended, to the 
Wage and Hour Administrator, may bring an action in 
her own name for injunctive relief under Section 15(a) (3) 
of the Act, declaring such discharge unlawful. Pursuant 
to Rule 19(a) of the Federal Rules of Civil Procedure, pro- 
viding for joinder of necessary parties, the Secretary of 
Labor was joined as a defendant, and has submitted to the 


jurisdiction of the Court by filing an Answer. An alterna- 
tive question is presented as to whether mandamus or a 
mandatory injunction will issue to join the Secretary of 
Labor as an involuntary plaintiff under Rule 19(a) supra, 
solely for procedural purposes, upon a showing of arbi- 
trary and capricious evasion of duty in declining to act 
upon admitted evidence of a prima facie case. 
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IN THE 


United States Court of Appeals 


For tHe District or CoLumBra Cincuit 
No. 14,823 


Drana K. Powe, Appellant, 


Vv. 


Tue WasHincton Post Company, and 
James P. MircHe.z, Secretary of Labor 
for the United States, Appellees 


Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under the Act 
| of Oct. 31, 1951, ¢. 655, Sec. 48, 50(a), 65 Stat. 726, 727, 
28 U.S.C. 1291, 1294, providing for appeal as of right from 
| final decisions of the District Court. 


' A Complaint was filed by appellant on May 26, 1958, in 
| the United States District Court for the District of Co- 
| Iumbia under the Fair Labor Standards Act of 1938, as 
' amended, 52 Stat. 1060, as amended, 29 U.S.C. 201 e# segq., 
| against the Washington Post Company, a corporation sub- 
_ ject to the Act. (JA 2). The Complaint charged dis- 
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crimination and unlawful discharge in violation of Section 
15(a)(3) of the Act, 99 U.S.C. 215(a) (3), and requested 
injunctive relief, with reinstatement in suitable employment 
and restoration of full rights. James P. Mitchell, Secretary 
of Labor, was joined as a party defendant pursuant to 
Rule 19(a) of the Federal Rules of Civil Procedure pro- 
viding for the joinder of necessary parties. He submitted 
to the jurisdiction of the Court by filing an Answer. 
(JA 8). 


Motions to dismiss the complaint as to the defendant the 
Washington Post Company (JA 4), and for summary judg- 
ment as to the defendant, James P. Mitchell, Secretary of 
Labor (JA 11), were granted over appellant’s counter 
motions (JA 6 & 9), after oral argument, by Order of the 
Court below dated October 21, 1958 (JA 17), from which 
fnal Order this appeal is taken. 


STATEMENT OF THE CASE 


The factual statement in the complaint (JA 2) sets forth 
a ease as follows: 


Plaintiff was employed as a part time clerk by the 
Washington Post Company on or about April 24, 1954, 
following similar employment with the Times-Herald, and 
continued until notified of discharge on April 25, 1958. 
Plaintiff repeatedly requested full time employment with 
the Post, and was assured that upon an opening in a suit- 
able classification, she would be so placed. 


On or about February 21, 1958, and several times there- 
after, plaintiff brought to the attention of responsible 
officers of the Washington Post Company that clerks in 
its employ were working hours in excess of forty in a week 
without receiving overtime pay in violation of Section 7 
of the Fair Labor Standards Act, and that to the best 
of plaintiff’s knowledge and belief, true records of actual 
hours worked were not being kept or required of these 
clerks, in violation of Section 11(c) of the Act. 
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Thereafter, the Washington Post Company discrimi- 
nated against plaintiff, and upon being informed of her 
intent to submit the controversy to the Department of 
Labor (letter Apr. 19, 1958), discharged her on April 25, 
1958, in violation of Section 15(a)(3) of said Act. This 
discharge was not effective until May 5, 1958. (Separation 
Report May 5, 1958). By letter of April 30, 1958, plaintiff 
requested investigation of the facts described above, by 
the Department of Labor, Wage and Hour Division, which 
request was rejected for alleged absence of jurisdiction 
by the regional director, to whom it had been referred. 
Until receipt of final notice on May 6, appellant was led 
to believe she would be transferred to another position. 
(All documents referred to appear in Record, Pl.’s Request 
for Admission of Genuineness of Documents filed July 16, 
1958; Def. Wash. Post’s Reply with photostats filed July 
95, 1958; Pl.’s Supplemental Request filed July 29, 1958; 
Def.’s Reply to Supplemental Request filed July 30, 1958). 


Motions to dismiss the complaint as to the defendant 
below, The Washington Post Company (JA 4), and for 
summary judgment as to the defendant below, James P. 
Mitchell (JA 11), who had earlier filed an answer (JA 8), 
were granted over appellant’s counter motions and oppos- 
ing arguments (JA 6 & 9), after oral argument in the 
Court below, on the ground of lack of jurisdiction in the 
Court for alleged absence of authority in the Fair Labor 
Standards Act for an employee action for injunctive relief 
and for lack of jurisdiction in the Court in an action against 
| an officer of the Government without his consent, (JA 15), 
| by Order dated October 21, 1958 (JA 17). Appellant 
claims misinterpretation and distortion of the plain mean- 
ing of the pertinent provisions of the Fair Labor Standards 
Act, and that the joinder of the Secretary of Labor under 
Rule 19(a) is sufficient to cure the alleged lack of juris- 
diction, and in the alternative, she seeks mandatory relief 
for arbitrary and capricious refusal of the Secretary to 
be joined in a purely ministerial capacity, since active, 
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affirmative participation, although it would be helpful, is 
not necessary to the proceedings. 


STATUTES AND RULES INVOLVED 


Fair Labor Standards Act of 1938, as amended, 29 
U.S.C.A. 201 et seg., 52 Stat. 1060; as amended by 53 Stat. 
1266; by Reorganization Plan No. 2 (60 Stat. 1095) effec- 
tive July 16, 1946; ... by the Fair Labor Standards Amend- 
ments of 1949 (63 Stat. 917) ; by Reorganization Plan No. 6 
of 1950 (64 Stat. 1263); by the Fair Labor Standards 
Amendments of 1955 (69 Stat. 711) : 


Investigations, Inspections, Records, 
and Homework Regulations 


Sec. 11(a) The Secretary of Labor or his designated 
representatives may investigate and gather data regarding 
the wages, hours, and other conditions and practices of 
employment in any industry subject to this Act... Except 
as provided in section 12 and in subsection (b) of this 
section, the Secretary shall utilize the bureaus and divi- 
sions of the Department of Labor for all the investigations 
and inspections necessary under this section. Except as 
provided in section 12, the Secretary shall bring all actions 
under section 17 to restrain violations of this Act. 


Prohibited Acts 
See. 15(a) ... it shall be unlawful for any person— 


(3) to discharge or in any other manner discriminate 
against any employee because such employee has filed any 
complaint or instituted or caused to be instituted any pro- 
ceeding under or related to this act, or has testified or is 
about to testify in any such proceeding... 


“ee 


Injunction Proceedings 


See. 17. The district courts ... shall have jurisdiction, 
for cause shown, to restrain violations of section 15: Pro- 
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vided, That no court shall have jurisdiction, in any action 
brought by the Secretary of Labor to restrain such viola- 
tions, to order the payment to employees of unpaid mini- 
mum wages or unpaid overtime compensation or an addi- 
tional equal amount as liquidated damages in such action. 


Federal Rules of Cwil Procedure for the United States 
District Courts, with amendments to August 1, 1957: 


Rule 1Xa) Necessary Joinder 


Subject to the provisions of Rule 23 and of subdivision 
(b) of this rule, persons having a joint interest shall be 
made parties and be joined on the same side as plaintiffs 
or defendants. When a person who should join as a plain- 
tiff refuses to do so, he may be made a defendant or, in 
proper cases, an involuntary plaintiff. 


STATEMENT OF POINTS ON APPEAL 
The Court erred: 


1. In dismissing the complaint on the grounds it was a 
suit against the United States Government without its 
consent, when the Secretary of Labor was joined as a 
party pursuant to Rule 19(a) of the Federal Rules of Civil 
Procedure, and had submitted to the jurisdiction of the 
Court by filing an Answer. 


2. In dismissing the complaint for want of authority 
under the Fair Labor Standards Act, 29 U.S.C.A. 201, 
et seqg., for an employee action for reinstatement after 
discharge in violation of Section 15(a)(3) of the Act. 


3. In denying to the plaintiff the remedy of mandatory 
injunction for arbitrary and capricious refusal of the Sec- 
retary of Labor to act upon showing of admitted violations 
of the Fair Labor Standards Act, supra, and upon consider- 
ation only of irrelevant evidence submitted by the Secretary 
of Labor. 


Dated: November 19, 1958 
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SUMMARY OF ARGUMENT 
Point I 


Joinder of the Secretary of Labor as defendant under 
Rule 19(a) of the Federal Rules of Civil Procedure is not 
a suit against the Government without its consent. It is 
the stopgap of inadvertence, misunderstanding, or capri- 
cious evasion of duty such as is contemplated by Rule 19(a), 
and is cooperation with the Government in the enforcement 
of the'law. The action of the Regional Director in reject- 
ing appellant’s letter of complaint is not such an official 
act as is contemplated by the rule that the Government may 
not be sued without its consent. The Secretary has im- 
pliedly consented by subsequently making an investigation, 
and has submitted to the jurisdiction of the Court by filing 
an answer. 


Point II. 


Analysis of pertinent sections of the Fair Labor Stand- 
ards Act. It would be distortion of the plain meaning 
and purpose of the Act to lift a single phrase from context 
in Section 11 covering record-keeping, and transpose it 
to Section 17 which defines injunction proceedings. Cases 
cited as precedent that this phrase implies lack of juris- 
diction for employee actions for injunctive relief differ 
from the instant case in failing to join either the Secre- 
tary of Labor or the Wage and Hour Administrator as a 
party, and were decided on that point. 


Point II 


As alternative relief, appellant seeks a mandatory injunc- 
tion to join the Secretary of Labor as an involuntary 
plaintiff under Rule 19(a) of the Federal Rules of Civil 
Procedure. Arbitrary and capricious failure of the Sec- 
retary to enforce the Fair Labor Standards Act is dere- 
liction of a statutory duty. The investigator’s affidavit 
is irrelevant and misleading and is rebutted by admitted 
evidence. Joinder of the Secretary is a purely ministerial 





7 


and perfunctory compliance with duty not requiring execn- 
tive discretion. 


ARGUMENT 


By the nature of the motions filed in this ease, the factual 
statements in the complaint (JA 2) of appellant’s employ- 
- ment and discharge as a result of her complaint of viola- 
_ tions of the overtime and record-keeping provisions of 
| the Fair Labor Standards Act to the Department of Labor 
are admitted for the purposes of this appeal. The rule 
| is clearly and logically stated in U. S. v. Employing 
_ Plasterers Asso. of Chicago, 74 8. Ct. 452, 347 U.S. 186, 
at 189, L. Ed. 618 (1954): 


. . . And where a bona fide complaint is filed that 
charges every element necessary to recover, summary 
dismissal of a civil case for failure to set out evidential 
facts can seldom be justified. 


_ Similarly, the earlier cases of Asher v. Ruppa, 173 F. 2d 
10 (7 Cir. 1949), at 12, quoting numerous precedents, held: 


..- upon a motion of this sort the complaint must be 
construed most favorably to the plaintiff, with doubts 
resolved in his favor and the allegations accepted as 
true. The complaint should not be dismissed if it 
can reasonably be conceived that the plaintiff may be 
entitled to some relief, 


In the decision in Patrick v. Esso Oil Company, U.S. Dist. 
| Ct. N. J., decided November 1, 1957, 156 F. Supp. 336, in 
_ which an action was brought for discharge of an employee, 
the Court stated: 


A complaint is not subject to dismissal unless it appears 
to a certainty that the plaintiff would be entitled to no 
relief under any state of facts which could be proved 
in support of his claim. 


| Other cases to the same effect include Carroll v. Morrison 
| Hotel Corp., 149 F. 2d 404, 408 (7 Cir. 1945); Young v. 
Hicks, 250 F. 2d 80. 
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The defendants have in effect admitted this point, and 
it is not in controversy. Motion for Summary Judgment 
as to the Defendant James P. Mitchell (JA 11); Points 
and Authorities filed by the Washington Post Company on 
July 3, 1958. 


The only genuine issue, therefore, as presented by the 
motions, is whether appellant may bring the action in her 
own name to correct the wrongful discharge. It is admitted 
by appellant that the Secretary of Labor is a necessary 
party to the action, and it is precisely for this reason that 
the Seeretary was named as a defendant. 


Point I 

Joinder of the Secretary of Labor as a defendant under Rule 
19(a) of the Federal Rules of Civil Procedure is not a suit 
against the Government without its consent, It is the 
stopgap of inadvertence, misunderstanding, or capricious 
evasion of duty such as is contemplated by Rule 19a), 
and is cooperation with the Government in the enforce- 
ment of the law. The action of the regional director in 
rejecting appellant's letter of complaint is not such an 
official act as is contemplated by the rule that the Govern- 
ment may not be sued without its consent. The Secretary 
has impliedly consented by subsequently making the in- 
vestigation requested, and has submitted to the jurisdic- 
tion of the Court by filing an Answer. 


In her Statement of Opposing Points and Authorities to 
the Motion of the Washington Post Company to Dismiss, 
p. 6, filed in the Court below June 23, 1958, appellant stated : 
‘‘None of the eases cited by defendant proves grounds 
for dismissal of the complaint because the adverse decision 
in each of these cases relies upon the point that the Sec- 
retary of Labor is an indispensable party. Failure of 
the Secretary of Labor to institute the proceeding, either 
through inadvertence, misunderstanding, or incomplete 
information in regard to the facts, does not defeat the 
present action, since the Secretary has been joined as a 
party defendant, pursuant to Rule 19(a) of the Federal 
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Rules of Civil Procedure, which provides with respect to 
necessary parties: 


When a person who should join as a party refuses 
to do so, he may be made a defendant, or, in proper 
cases, an involuntary plaintiff. 


The Washington Post Company, in its Reply, filed July 
7, 1958, cites Coast v. Hunt Oil Co., 96 F. Supp. 53, 60 
(W.D. La. 1951) aff’d. 195 F. 2d 870 (5th Cir.), cert. den. 
344 U.S. 836 (1952), as authority for their contention 
that plaintiff lacked status in the Court below, since Rule 
19(a): 


... presupposes that the complainant has a standing 
and cause of action in his own right and name, for the 
determination of which such persons are necessary or 
indispensable parties. 


It is evident the Coast case is irrelevant to the present 
controversy, the only similarity being that Rule 19(a) was 
invoked in both. In defendant’s own words: 


. .. the District Court held that under Louisiana law 
an action on a partnership claim could not be brought 
by a partner but could only be maintained by the 
partnership. 


The Court of Appeals ruled: 


Rule 19(a) . . . makes no provision for a plaintiff to 
require another person to maintain an action vested 
solely in such other person, even though its maintenance 
might result in benefit to the plaintiff, .. . 


_ and quoting 5 Moore’s Federal Practice (2nd ed.) page 
2149: 


The doctrine can properly be applied only where there 
is such a relationship that the absent party must allow 
the use of his name as plaintiff. 


| The application of the ruling to a suit by a partner holding 
| aminority interest and determined under a state law wholly 
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irrelevant to the instant case is in fact authority for the 
correctness of joinder of the Secretary by appellant. 


The essential purpose of the Fair Labor Standards Act 
is the protection of the rights of employees. Authority 
vested in the Secretary of Labor to enforce the Act is a 
public trust to effect that purpose. It presupposes the 
interest of the Secretary is in protection of the employee, 
and his authority is predicated upon that interest. Further, 
Rule 17(a) of the Federal Rules of Civil Procedure pro- 
vides: 


Every action shall be prosecuted in the name of the 
real party in interest ...a party authorized by statute 
may sue in his own name without joining with him the 
party for whose benefit the action is brought; and 
when a statute of the United States so provides, an 
action for the use or benefit of another shall be brought 
in the name of the United States. 


Appellant’s joinder of the Secretary of Labor as a 
defendant under Rule 19(a) is not a haphazard attempt 
to create status which does not exist, but is the exercise 
of a right granted by law to protect from retaliatory dis- 
charge those who cooperate with the Government in the 
enforcement of the law. 


As appellant indicated at pages 3 and 4 in her Points 
and Authorities in Support of Motion to Join James P. 
Mitchell as Involuntary Plaintiff, filed August 4, 1938, in 
the Court below, the rule was not intended to defeat the 
purpose of a law by barring the beneficiary from legal 
remedies, and she quoted from the hearings before the 
Committee on Education and Labor, House of Representa- 
tives, 21st Congress, First Session, on HR 2033, Volume 1, 
pp. 114-115, on the Amendments to the Fair Labor Stand- 
ards Act, the testimony of William R. McComb, Wage 
and Hour Administrator: 


-. . I would like to make a statement, because it has 
not been questioned, and I think something should be 
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said. That is the request here for the right of the 
Secretary to sue. We have had many employees to 
ask us to sue. They are reluctant, as we all are, unless 
we are lawyers, to get into Court. They do not want 
to go in—they do not want to get involved. They say: 
‘“Why don’t you sue for me?”’ 


In A.T.A. v. U.S., 60 S. Ct. 1059, 84 L. Ed. 1345, 310 U.S. 
534 at 542, Mr. Justice Reed, in stating the relative powers 
of the Interstate Commerce Commission and of the Wage 
and Hour Division of the Department of Labor over the 
question presented by that case ruled: 


In the interpretation of statutes, the function of the 
Courts is easily stated. It is to construe the language 
so as to give effect to the intent of Congress. Minor 
v. Mechanics Bank, 1 Peters 46, 64; Pennington v. 
Coxe, 2 Cranch 33, 59; James v. Milwaukee, 16 Wall 
159, 161; Atkins v. Disintegrating Co., 18 Wall 272, 
301. White v. U.S., 191 U.S. 545. Oxawa v. US., 
260 U.S. 178, 194; U.S. v. Stone & Downer Co., 274 
U.S. 225, 239; Gulf State Steel Co. v. U.S., 287 U.S. 32, 
45; Royal Indemnity Co. v. American Bond & M. Co., 
289 U.S. 165, 169; Lincoln v. Ricketts, 297 U.S. 373, 
376; Foster v. U.S. 303 U.S. 118, 120. 


The action of the regional director in rejecting appel- 
lant’s letter of complaint admitted in the Secretary’s An- 
swer (JA 8), is not such an official act as is contemplated 
by the rule that the government may not be sued without 
its consent. This is especially true where it is shown that 
the action is arbitrary, capricious, and at variance with 
admitted facts. The answer of the regional director pat- 
ently evades the issues under the Fair Labor Standards 
Act presented in appellant’s letter of complaint by attempt- 
ing to make it a personal grievance, and going so far 
beyond the scope of his authority as to make the completely 
irrelevant suggestion of settlement by the Washington 
Newspaper Guild. 


Appellant, in her Statement of Opposing Points and 
Authorities to the Motion to Dismiss, pp. 5, 6, filed July 
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3, 1958, and in her Points and Authorities in Support of 
the Motion to Join James P. Mitchell, Secretary of Labor, 
as a Plaintiff, filed August 4, 1958, pp. 2, 3, in the Court 
below, cited Rogers v. B & B Vending Co., 250 Fed. 2d 
120, 121 (5th Cir. 1958). This was an action brought by 
an employer against the regional director of the Wage 
and Hour and Public Contracts Division of the Department 
of Labor under the Fair Labor Standards Act, in which the 
District Court held that it was without power to grant 
relief where the Secretary of Labor was not a party. 


It relied on Rogers v. Skinner, 201 Fed. 2d 521, 524 (5th 
Cir. 1953), in which employees requested that suit be 
brought, and Rogers, the regional director, brought suit 
on behalf of the employees. Investigation of records dis- 
closed violations. Rogers wrote to the employees inform- 
ing them of the violations. The employers instituted 
suit for injunctive relief against the regional director, 
claiming the employees were not covered by the Act, as 
grounds for dismissal of the suit. 3 


The point that appellant wishes to stress is that both 
these actions were dismissed, not because the Court did 
not have jurisdiction over such an action brought by an 
individual or a company having an interest in the matter, 
but because the Secretary of Labor and the Attorney Gen- 
eral, being indispensable parties, had not been joined, 
because the action was brought against a subordinate 
official. : 


Similarly, the affidavit of the investigator (JA 12) is 
by its wording inconclusive as to evidence of appellant’s 
discharge, to which an opposing affidavit (JA 13), sup- 
ported by documents admitted as genuine, was submitted 
in rebuttal. In Spring v. Washington Glass Co., 153 Fed. 
Supp. 312, US. Dist. Ct. W. Dist. Pa., May 29, 1957, the 
defense of reliance upon the advice of an investigation 
supervisor that no violations were found to exist was held 
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to be NOT a good faith reliance upon an administrative 
ruling. In this case the Court stated: 


Defendant did not request a ruling, approval, or inter- 
pretation from the Administrator of the Wage and 
Hour Division, nor did it receive such ruling, approval 
or interpretation from him or his counsel or other 
person to whom the administrator’s authority had been 
delegated. We do not think that the favorable finding 
in the letter of the supervisor is equivalent to a ruling, 
approval or interpretation authorized by the Adminis- 
trator as is contemplated by sec. 10 of the Act. 


Accordingly, it is this Court’s opinion that the defense 
of ‘‘good faith’? under section 10 of the Portal to 
Portal (Pay) Act has not been made out in this ease. 

. we would find against defendant on this issue, 
because instead of relying in good faith on an adminis- 
trative ruling in refusing to pay plaintiff overtime, it 
actually relied on the advice of its counsel and its 
unalterable conviction, maintained from the inception 
of operations, that its hot-end foremen, including 
plaintiff, were executive employees. 


This is the exact reverse of the present case, in which 
appellant pointed out both to the Washington Post Com- 
pany and to the investigator of the Department of Labor 
the Secretary of Labor’s Administrative Ruling, Regula- 
tions Part 541, defining the administrative and executive 
exemptions under section 13(a)(1) of the Fair Labor 
Standards Act in support of her complaint of violations. 
The Spring case is also authority for appellant’s claim 
that the affidavit of the investigator is not conclusive as 
to the unlawfulness of her discharge. 


The point cannot be contended at this stage of the pro- 
ceeding that the Secretary of Labor is not a party. What- 
ever might have been the decision if a special appearance 
had been entered, the question is moot, since the Secretary 
has filed an Answer. (JA 8). This fact is also affirmed 
| by the Secretary in the Memorandum of Points and An- 
| thorities in Opposition to Plaintiff’s Motion to Join the 
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Secretary, filed August 11, 1958, on page one, where it is 
stated: 


James P. Mitchell, Secretary of Labor, is already 
named as a defendant in this action by the plaintiff, 

and the jurisdiction of this Court over his person 
is not contested. Service of process has been made 
upon him. To have him also become a plaintiff herein 
would put him in what would be at best an anomalous 
situation. 


Since James P. Mitchell is already a party to the action, 
there is no need for the action sought by the present 
motion. The provision of Rule 19(a) respecting an 
involuntary plaintiff exists for the purpose of allowing 
a person to be made a party whose presence is neces- 
sary if the rights of those already parties are to be 
fully adjudicated, and who can not be made a party 
defendant due to lack of the Court’s jurisdiction over 
his person. 


Since the Secretary, by his own statement, acknowledges 


joinder as defendant to be sufficient, for the purposes of 
Rule 19(a), and admits that it is not contested, it can not 
be logically stated that it is a suit against the Secretary 
as an agent of the Government without its consent. 


Point IT 


Analysis of pertinent sections of the Fair Labor Standards 
Act. It would be distortion of the plain meaning and 
purpose of the Act to lift a single phrase from context 
in Section 11 covering record-keeping. and transpose it 
to Section 17 which defines injunction proceedings. Cases 
cited as precedent that this phrase implies lack of juris- 
diction for employee actions for injunctive relief differ 
from the instant case in failing to join either the Secretary 
of Labor or the Wage and Hour Administrator as a party, 
and were decided on that point. 


Section 15(a) of the Fair Labor Standards Act of 1938, 
as amended, 29 U.S.C.A. 215, 52 Stat. 1060 (Br. p. 4), 
declares various violations of the Act unlawful, including 
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under subsection (3) discrimination or discharge because 
of a complaint of violations of the Act, made or about to 
be made to the Department of Labor, by the person dis- 
charged. Section 16, 29 U.S.C.A. 216 (not involved in this 
action) is labeled ‘‘Penalties’’. It provides for actions at 
law, both criminal and civil, and defines conditions for 
liquidated damages in employee actions. It waives liqui- 
dated damages in actions brought by the Secretary of 
Labor. Section 17 provides for actions for injunctions 
without specifying either the parties or the sections of 
the Act to which it applies, as does Section 16, but desig- 
nating the District Courts as the proper forum. 29 U.S.C.A. 
217. (Br. p. 4.) Section 17, like Section 16, specifies 
waiver of liquidated damages in actions brought by the 
Secretary. 


Section 11 of the Fair Labor Standards Act of 1938, as 
amended, 29 U.S.C.A. 211, 52 Stat. 1060 (Br. p. 4.), defines 
the right of investigation and inspection of records granted 


to the Secretary in subsection (a), authorizes the use of 
state agencies in subsection (b), and defines record-keeping 
requirements in subsection (c). In subsection (a), cover- 
ing investigation and inspection, a clause restricts actions 
under Section 17 for injunctions to those brought by the 
Secretary of Labor. 


It would be distortion of the plain meaning and purpose 
of the Fair Labor Standards Act to lift this single phrase 
from its context in Section 11(a) and transpose it several 
pages away to read as though it were part of Section 17. 
It has already been pointed out (p. 11, supra) that the 
function of the Courts is to construe the language of a 
statute so as to give effect to the intent of Congress, 
A.T.A. v. U. S., 310 U.S. 534, and that the purpose of 
vesting authority in the Secretary of Labor to bring actions 
under the Act was for the use and benefit of employees 
because of the difficulties inherent in employee actions. 


The occas] icti nlawful di is-almost 
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always a person unskilled in the technical intricacies of 
legislative interpretation and judicial decision, and so is 
helpless in the face of adverse decisions. Further, the 
infrequency of this violation as compared to the more 
fully defined minimum wage and overtime provisions of the 
Act tends to abandonment of these cases when confronted 
by opposition and lack of cooperation from the Labor 
Department. 


Lack of jurisdiction in the District Court was presented 
as a defense by both the Washington Post Company and 
by the Secretary of Labor. Appellant, in her Opposing 
Points and Authorities p. 2, filed June 23, 1958, quoted 
the general grant of jurisdiction for an action brought 
under... astatute of the United States within the meaning 
of Article III, Section 2 of the Constitution of the United 
States, and under 28 U.S.C.A. sec. 1331, which provides: 


The district courts shall have original jurisdiction of 
all civil actions wherein the matter in controversy 
exceeds the sum or value of $3,000, exclusive of interest 
and costs, and arises under the Constitution, laws or 
treaties of the United States. 


Appellant also quoted the specific delegation of authority 
under Section 17 of the Fair Labor Standards Act, supra, 
and cited the decision in Robertson v. Argus Hosiery 
Mills, 121 Fed. 2d 285 (1941) : 


However, we think the court erred in dismissing the 
petition, for clearly it had jurisdiction of the contro- 
versy under Title 28 sec. 41(8), U.S.C.A. 41(8) which 
gives the District Courts jurisdiction of all suits aris- 
ing under any law regulating commerce. 


This decision stated jurisdiction in the federal courts ex- 
isted in respect to laws regulating commerce, regardless 
of the amount involved. 


Appellant also cited United States v. Universal C..T. 
Credit Corporation, 344 U.S. 216 at 222 (1952), 73 S. Ct. 
227: 
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This case arises on an information under Sections 15 
and 16(a) of the Fair Labor Standards Act charging 
violations of provisions 6, 7,11. The penal provision 
of the Fair Labor Standards Act is only part of a 
scheme available to the Government and to the em- 
ployee for enforcing the Act. The preventive remedy 
of an injunction and individual or class actions for 
restitution and damages in sec. 16(b) are not only also 
available. They are the remedies more frequently 
invoked and more effective in achieving the purposes 
of the Act. 


Cases cited as precedent that this phrase in Section 11 
purported to imply lack of jurisdiction for employee ac- 
tions for injunctive relief differ from the instant case in 
failing to join either the Secretary of Labor or the Wage 
and Hour Administrator as a party, and were decided on 
that point. 


The leading case cited as authority for the interpretation 
of the clause in question is Bowe et al. v. Judson C. Burns, 
et al., 3d Cir. 1943, 137 F. 2d at p. 38, 39, in which a decision 


of the lower court dismissing an action for reinstatement 
by employees was sustained. Although a careful study of 
the opinion reveals a chance misapprehension in the appel- 
late court of the interpretation of the Act, it is cited in 
Roberg v. Henry Phipps Estate, 156 F. 2d 958, 2d Cir. 1946, 
and perhaps other cases, as precedent for the misleading 
interpretation. The clue to the misapprehension is con- 
tained in the following paragraphs of the opinion: 


The decision will be sustained, however, upon a ground 
not referred to in the opinion of the court below or in 
the briefs of the parties. Section 17, 29 U.S.C.A. 217, 
gives jurisdiction to the District Courts of the United 
States of suits to restrain violations of the provisions 
of Section 15 of the Act, but Section 11(a), 29 U.S.C.A. 
211(a) states: ‘‘Eixcept as provided in Sec. 12 of this 
Act, (relating to child labor), the Administrator shall 
bring all actions under Section 17 . . . to restrain viola- 
tions of sections 1-19. ...’? We think it is plain from 
this language that the right of the administrator to 
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bring an action for injunctive relief is an exclusive 
right. Employee actions may be maintained only under 
Section 16(b) to recover back wages and liquidated 
damages. We conclude, therefore, that the court below 
may not restrain defendants as sought by the plaintiffs. 

‘The plaintiffs pray that they may be reinstated as 
members of the union in good standing. This is the 
obverse of the prohibition of discharge or discrimina- 
tion embodied in Section 15(a)(3) of the Act. To 
grant this prayer to the plaintiffs would require the 
court below to issue a mandatory injunction. In view 
of the provision of Section 11(a) [italics supplied] 
which we have referred to, we think that the court 
below may not order the union to reinstate the 
plaintiffs. 


That the court was influenced by greater familiarity with 
the provisions of the National Labor Relations Act, which 
at that time had not been amended by the Taft-Hartley 
provisions, than with the Fair Labor Standards Act, is 
evident from an earlier clause of the opinion: 


The framers of the Act wished to preserve the rights 
of labor unions and not to permit the Act to be used 
to interfere with the internal affairs of a union or the 
right of a union to discipline its members. The Act 
is carefully drawn and every term is used as a term 
of art. Legislative intent must be drawn from the 
Act as a whole. ... ! 


This case is also cited as authority that the prohibitions 
of Section 15 apply to any person, not solely to employers, 
and even in proper cases to a union. It would appear from 
this that the interpretation given to the clause in Section 
1i(a) ‘was inspired primarily by reluctance of the court 
to interfere in the affairs of the union, which had expelled 
the discharged employees from membership. It would seem 
clear, therefore, that a thorough study of the decision 
reveals it as being wholly irrelevant to appellant’s cause 
of action. As stated in the Court below, union membership 
is not in controversy in the instant case. 
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Appellant, in her Opposing Points and Authorities filed 
in the Court below on June 23, 1958, presented the follow- 
ing argument: 


“‘Defendant [Washington Post Company] cites Bon- 
ner v. Elizabeth Arden, Inc., 177 F. 2d 703, 2d Cir. 
1949, as authority for lack of jurisdiction of the 
United States District Court in a civil action brought 
by an employee allegedly discriminatorily discharged 
in violation of section 15(a)(3) of the Fair Labor 
Standards Act. In this case the civil action for dam- 
ages was denied under provisions of the Portal-to- 
Portal Act. The second count, to recover damages 
for discriminatory discharge of an employee who insti- 
tuted the suit, was dismissed for lack of jurisdiction 
in the district court. 


“The Court therein relied upon United States v. 
Chiumento, D.C.N.J., 49 F.Supp. 551 (1943) as prece- 
dent. This latter was a criminal proceeding in which 
the criminal court refrained from exercising its power 
to order restitution of overtime pay, under a criminal 
statute providing for restitution, in the discretion of 
the court, of wrongfully acquired property, because 
of the difficulty in determining the amount of back pay 
for each of several persons. It seems clear that a deci- 
sion as to lack of jurisdiction in a criminal proceeding 
on the grounds of multiplicity is not precedent for a 
decision as to lack of jurisdiction in an equitable 
action.’’ 


The claim that section 15 is exclusively a criminal provi- 


| sion except for specific exceptions is not warranted by the 
_ phraseology of the Act, and has been overruled. Criminal 
_ proceedings are specified in section 16(a), 29 U.S.C.A. 
| 216(a); civil proceedings at law are specified in section 

16(b), 29 U.S.C.A. 216(b) in cases in which employees 


_ bring the action, and in section 16(c), 29 U.S.C.A. 216(c) 
In cases in which the Secretary of Labor brings the action. 


This has already been delineated on page 15, supra. 


_ The Secretary of Labor in his Points and Authorities 
_ filed in the Court below on August 29, 1958, on page 7, cites 
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Rogers v. Skinner, 201 F. 24 521 (C.C.A. 5, 1953), in support 
of the contention that Summary Judgment should be 
granted dismissing the complaint. As already pointed 
out, page 12, supra, this case was dismissed because it 
was brought against a subordinate official lacking adminis- 
trative authority. A more fundamental point of difference 
exists in the fact that the case cited was dismissed on the 
ground that the action was an attempt to restrain the Sec- 
retary, through his subordinate official, from his statutory 
duty to enforce the Fair Labor Standards Act. In this 
respect, appellant’s action is the exact reverse, in seeking 
cooperation of the Secretary in the enforcement of the 
Act. 


The Secretary of Labor has himself exercised the author- 
ity in a closely parallel case, Mitchell v. Equitable Insur- 
ance Company, 13 W.H. Cases 564. A favorable decision 
was rendered for the Secretary in an action for reinstate- 
ment of an employee wrongfully discharged in violation 
of Section 15(a)(3) of the Fair Labor Standards Act in 


the District Court of Camden, New Jersey, in an opinion 
which stated : ! 


The interpretation that counsel would ask the court 
to place upon the Act would be that if the employees 
would tell the administrator the truth in the investiga- 
tion, even though the company is not subsequently 
found to be engaged in interstate commerce, just be- 
cause they have cooperated with an agency of the 
government, and for that alone, the employer can 
fire them. 


Congress has seen fit to adopt wording in this Act 
that has been described by the court of appeals in this 
¢cirenit in the Judson C. Burns case, 157 F. 2d 37, 
as being clear and explicit. The Act says ‘‘any em- 
ployee’’. It specifically does not extend the protection 
of this Act to employees covered under the Act. It 
prevents the discharge or discrimination by any em- 
ployer against any employee who has testified or is 
about to testify. ... 
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These provisions of the Act, Sections 6 and 7, relating 
to wages and to hours, do apply only to employees. 
The prohibition expressed in Section 15, however, are 
applicable ‘‘to any person’’. Section 15(a)(3) [the 
very one we are dealing with here] makes it unlawful 
for ‘‘any person’’, an employer, to discharge an em- 
ployee, and for ‘‘any person’’, ‘‘whether or not he 
is an employer, to discriminate against an employee,”’ 
and so on. 


It would seem to the Court that it is well within the 
legal ability of Congress to provide that no one can 
discriminate against any employee or any person 
because they have given a statement to a federal 
agency in the realm of something that the federal 
agency is entitled to investigate, regardless of the 
outcome of the investigation. 


...I conclude as a matter of law that the Court has 
authority to order her reinstatement together with 
back pay to which she is entitled under the Act. 


The Secretary of Labor can not logically reverse his own 
position in this case, upheld by a decision of the Court, 
upon the basis of the letter of the regional director and 
the affidavit of the investigator. Both of these avoid the 
real issue of appellant’s unlawful discharge in violation of 
Section 15(a)(3) of the Act, and are inconclusive as to 
matters of law. They do serve as evidence of appellant’s 
complaint to the Department of Labor, and of the Sec- 
retary’s capricious evasion of statutory duty, as set forth 
in the Answer. (JA 8). 
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POINT III 


Ks alternative relief, appellant seeks a mandatory injunction 
to join the Secretary of Labor as an involuntary plaintiff 
under Rule 19a) of the Federal Rules of Civil Procedure. 
Arbitrary and capricious failure of the Secretary to enforce 
the Fair Labor Standards Act is dereliction of a statutory 
duty. The investigator's affidavit is irrelevant and mis- 
leading and is rebutted by admitted evidence. Joinder of 
the Secretary is a purely ministerial and perfunctory 
compliance with duty not requiring executive discretion. 


Without admitting that naming the Secretary of Labor 
as a defendant was insufficient to establish jurisdiction of 
the Court, appellant by a motion filed August 4, 1958, 
moved the Court to join the Secretary of Labor as an 
involuntary plaintiff under Rule 19(a) of the Federal Rules 
of Civil Procedure, as an alternative procedure. (JA 9). 
Since the Secretary had declined to join voluntarily on 
the side of the appellant-plaintiff, and had presented as the 
Second Defense in the Answer (JA 8) that no case or con- 
troversy was stated as to him, this request for a mandatory 
injunction in the nature of mandamus appeared necessary 
to prevent possible failure of the complaint. 


This motion presented a different question of law from 
that of simple joinder of the Secretary under Rule 19(a) 
and the authority to sue an officer of the Government, 
discussed supra. The law of mandatory relief is well 
settled. Two conditions must be established, first, that 
there has been an arbitrary and capricious dereliction of 
a duty established by law, and second, that the duty sought 
to be compelled is ministerial and perfunctory in nature, 
not requiring the exercise of executive discretion. Appel- 
lant has no quarrel with this rule of law or with the numer- 
ous eases cited in support thereof, beginning with Marbury 
v. Madison, 1 Cranch 137, 166, and continuing down to 
Panama Canal Co. v. Grace Line, Inc., et al., 356 U.S. 309, 
decided in April, 1958. Quite to the contrary, she expressly 
adopts the argument cited by the Secretary in the Points 
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and Authorities in Support of the Motion for Summary 
Judgment filed August 29, 1958, at page 5: 


Where the matter is peradventure clear, where the 
agency is clearly derelict in failing to act, where the 
inaction or action turns on a mistake of law, then 
judicial relief is often available. 


Appellant has, she believes, established the point that 
the interpretation of the Fair Labor Standards Act supra 
relied upon by the appellees is in error. It seems quite 
evident that the duties and powers delegated to the Sec- 
retary under the Act are statutory obligations that may 
not be capriciously avoided at the whim of a subordinate 
or arbitrarily set aside without due consideration in good 
faith of the merits of the case. 


Appellant, in her Motion to Join the Secretary as Plain- 
tiff, filed August 4, 1958 (JA 9), in the attached Points and 
Authorities, states: 


Exhibit A, attached hereto, shows that the plaintiff 
addressed a reasonable request to the Acting Adminis- 
trator of the Wage and Hour Division of the Depart- 
ment of Labor, who is the person authorized under the 
Act to make the investigation requested. Exhibit B 
shows that plaintiff’s request was arbitrarily and capri- 
ciously deferred and diverted to the regional director, 
who had no authority to act in the matter or to make 
a binding decision. 


At page 4 in the same argument, she states that ‘‘Immunity 
of the Government from suits without its consent is im- 
munity of the principle of the law, of the abstract authority 
inherent in the office, not of the human errors and mis- 
carriages of administration of the individual incumbent. 
Such defects are not the acts of Government.’’? In Chap- 
man, Secretary of the Interior v. El Paso Natural Gas 
Co., 204 Fed. 2d at 46, U.S. App., D.C. (1953), 267, 


The Appeals Circuit judge (Clark) held that although 
... the power of executive and administrative agencies 
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is not without limits. Executive officers will, of course, 
not be subjected to positive court orders unless their 
duty in a particular situation is so plainly prescribed 
as to be free from doubt and equivalent to an unequivo- 
cal command. But if the sole duty still left to be 
performed is ministerial, an official would be trans- 
gressing the limits of his power were he to refuse to 
perform that duty. A mandatory injunction is then 
in order. 


A similar decision was made in Chapman, Secretary of the 
Interior, et al. v. Santa Fe Pacific Railroad Co. et al., US. 
Ct. App., D.C. Cir. 1952, 72 S. Ct. 1036, Writ of Certiorari 
denied June 2, 1952: 


. . where the Secretary of the Interior was seeking 
by its own wrongful action or failure to act to deprive 
land grant railroad of its vested right ... and the duty 
which the secretary must perform was purely minis- 
terial duty of issuing patents, the action by the secre- 
tary was unreasonable and plainly wrong and manda- 
mus and injunctive relief would be granted. 


Still further authority was cited in Gianforte v. Board of 
License Commissioners for Baltimore City, 58 A. 2d 902, 
quoting Hecht v. Crook, 40 A. 2d 673, in which it was held 
that a decision of the Board was reviewable by mandamus 
when it was based, not upon a finding of fact but upon 
legal interpretation of an ordinance: 


Courts have inherent power, through mandamus, in- 
junction, or otherwise, to correct abuses of discretion 
and arbitrary, illegal, capricious or unreasonable acts. 


The investigator’s affidavit (JA 12) is irrelevant and 
misleading, and is rebutted by admitted evidence. Appel- 
lant’s qualifications far in excess of the requirements of 
her work and the numerous job opportunities at the Post 
to which she was negotiating a transfer clearly show that 
abolition of her job was merely an excuse for her discharge. 
The timing, too, speaks for itself as following upon her 
complaint, as shown by the admitted documents. But this 
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is irrelevant and improperly considered, if in fact it was 
considered, on motions to dismiss the complaint, the aver- 
ments of which must be accepted as true. 


The argument and the affidavit of the investigator are 
thoroughly misleading in that they imply appellant’s action 
is predicated on her own overtime and no other violations 
were found, whereas in fact violations were found, proved, 
and admitted (1) of overtime and record keeping in the 
case of full-time clerks (not the appellant), and (2) of 
discharge of appellant in violation of Section 15(a) (3). 
As stated, the investigation demanded has been made, and 
that portion of the complaint is admittedly moot. The 
suppression and distortion of admitted facts found on 
the investigation is not moot and is not a matter of discre- 
tion, because discretion does not extend to the misrepre- 
sentation of fact. 


It is contended that appellant seeks to compel the exer- 
cise of discretion vested solely in the Secretary. But the 
Secretary is not instituting the suit. He is merely joined 
as a necessary and interested, but inactive party. It re- 
mains in his discretion to decide whether he will give 
the plaintiff positive assistance, as he has made a gesture 
of doing by making the investigation. He may, in his 
discretion, remain inactive, leaving the whole burden of 
proof upon appellant. 


Sufficiency of the evidence, as distinguished from the 
allegations of the complaint, is not a matter for considera- 
tion on the motions to dismiss. If there is in fact a contro- 
versy as to the facts, that can only be determined by a trial 
on the merits, and not by statements of subordinates of the 
Department of Labor as to the sufficiency of the evidence, 
which is the only evidence which has been introduced by 
appellees in support of their motions. 
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CONCLUSION 


Appellant submits that three questions of law are pre- 
sented by this appeal: 


1. Is joinder of the Secretary of Labor as a defendant 
under Rule 19(a) of the Federal Rules of Civil Procedure 
sufficient to establish jurisdiction of the District Court in 
an action brought by an employee for wrongful discharge 
under Section 15(a)(3) of the Fair Labor Standards Act 
of 1938, as amended, 29 U.S.C.A. 215(a) (3), when the Sec- 
retary has submitted to the jurisdiction of the Court by 
filing an Answer? 


2. Does a clause restricting the right to injunctive relief 
to the Secretary of Labor, which clause appears in Section 
11(a) of the Fair Labor Standards Act of 1938, as amended, 
29 U.S.C.A. 211(a), defining the investigatory and inspec- 
tion powers of the Secretary under the Act, preclude injunc- 
tive relief to an employee wrongfully discharged? Viola- 
tions of Section 15(a)(3) of the Act were alleged, and are 
admitted for the purpose of considering this question, 
in an action for injunctive relief in the District Court, pur- 
suant to authority defined in Section 17 of the Act, 29 
U.S.C.A. 217, and the Secretary is joined as a party under 
Rule 19(a) of the Federal Rules of Civil Procedure. Prece- 
dents cited in opposition were shown to be predicated upon 
an erroneous construction of the Act. 


3. Is an employee wrongfully discharged in violation of 
the Fair Labor Standards Act, supra, entitled to a manda- 
tory injunction to join the Secretary of Labor as a neces- 
sary and indispensable party, upon a showing of arbitrary 
and capricious refusal to act, when no discretionary action 
is required, but only the ministerial act of formal joinder 
as a party? 


Appellants submits that the foregoing argument and 
authorities fully support her position that each of these 
three questions should be decided in her favor; and she 
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further submits that the decision in her favor as to any 
one of these three questions of law is sufficient grounds for 
reversal of the Order of the Court below dismissing her 
complaint. 


Wuererore, appellant respectfully prays the Court to 
| reverse and set aside the Order of the Court below granting 
_ the motions of appellees to dismiss her complaint, and to 
remand the cause to the Court below for further appropri- 
| ate action and consideration upon the merits. 


Respectfully submitted, 


Diana K. Power 
Attorney at Law and 
Appellant 
1500 Massachusetts Ave., N.W. 
Washington 5, D. C. 


Dated at Washington, D. C. 
December 30, 1958 














BRIEF FOR APPELLEE 
THE WASHINGTON POST COMPANY 


Ee 


IN THE 


United States Court of Appeal 


For THE DisTRICT OF COLUMBIA @mevrn TDoert of 





AO ove) 


ty ~~ vu OY 


Diana K. POWELL, Appellant, 
u | 
THE WASHINGTON Post Company, 
and 


James P. MITCHELL, Secretary of Labor for the United 
States of America, Appellees. 





APPEAL FROM AN ORDER OF THE UNITED noes DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


James C. McKay 

GEORGE BLOW 
701 Union Trust Building 
Washington 5, D. C. 


Attorneys for Appellee 
The Washington’ Post Company 








STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellee The Washington Post 
Company, the questions are: 


(1) Has a United States District Court jurisdiction 
under the Fair Labor Standards Act, as amended, 
over an action by an employee who alleges she was 
discriminated against and discharged from her em- 
ployment in violation of Section 15(a) (3) of the Act, 
and who demands that her employer be required to 


reinstate her? 
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Post Company and James P. Mitchell, Secretary of 
Labor for the United States of America. 


The complaint is set forth at pages 2-4 of the joint 
appendix. In substance, it alleges that Appellant was 
employed as a part-time clerk by The Washington 
Post Company from April 24, 1954 to April 25, 1958 ; 
that on or about February 21, 1958, and at times there- 
after, she called to the attention of officers of The 
Washington Post Company the fact that, in her opin- 
ion, certain clerks (other than herself) were working 
in excess of forty hours a week without receiving com- 
pensation for overtime in violation of Section 7 of the 
Fair Labor Standards Act, U.S.C.A., Title 29, § 207, 
and that true records of the hours worked by such clerks 
were not being kept by The Washington Post Company 
as required by Section 11(c) of the Act, U.S.C.A., 
Title 29, § 211(c); that thereafter The Washington 
Post Company discriminated against her and, ‘upon 
being informed of her intent to submit the controversy 
to the Department of Labor, discharged her on April 
25, 1958, in violation of Section 15(a)(3) of said 
Act’’;' and that Appellant requested investigation of 
these matters by the Department of Labor by letter 
dated April 30, 1958. Appellant in her complaint de- 
mands that The Washington Post Company be required 
to reinstate her ‘‘in adequate and suitable employment’ 
and to pay her ‘‘such compensation for time unem- 
ployed as the Court may deem just.”’ 


On June 16, 1958, The Washington Post Company 
moved to dismiss the action against it on the ground 


1 Appellant, in her Statement of the Case at pages 2-4 of her 
brief, sets forth the complaint and adds an allegation that her 
discharge was not effective until May 5, 1958, and that, ‘‘until 
receipt of final notice on May 6, Appellant was led to believe that 
she would be transferred to another position.”’ 
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that the Court lacked jurisdiction under the Fair Labor 
Standards Act of 1938, as amended, and because the 
complaint failed to state a claim against it upon which 
relief could be granted. (J.A. 45). The District 
Court heard oral argument on this motion, and, on 
October 1, 1958, filed a Memorandum Opinion. (J.A. 
15-17). This opinion is reported at 35 CCH Lab. 
Cas. 1 71,833. On October 21, 1958, the District Court 
entered an order granting the motion (J.A. 17-18), 
from which order this appeal was taken. (J.A. 19). 


On June 23, 1958, Appellant filed a motion for sum- 
mary judgment as to The Washington Post Company. 
(J.A. 6-7). This motion, which was opposed by The 
Washington Post Company (J.A. 7-8), was denied by 
the District Court in its order filed on October 21, 1958. 
(J.A. 17-18). Appellant does not state as error the 
denial of her motion for summary judgment as to 
The Washington Post Company. (App. Br. 5). 


On August 4, 1958, Appellant moved to join James 
P. Mitchell, Secretary of Labor, as an involuntary 
plaintiff under Rule 19(a) of the Federal Rules of 
Civil Procedure, to require the Secretary to bring an 
action for her reinstatement against The Washington 
Post Company, and for judgment on the pleadings. 
(J.A. 9-11). This motion, opposed by The Washing- 
ton Post Company (J.A. 11) and by James P. Mitchell, 
Secretary of Labor, was denied by the District Court 
in its order filed on October 21, 1958. (J.A. 17-18). 


Appellee James P. Mitchell, Secretary of Labor, 
filed a motion for summary judgment on August 29, 
1958 (J.A. 11-12), attaching to his motion as Exhibit 
A an affidavit of Charles A. Hennessey, Administrator’s 
Field Representative employed by the Wage and Hour 
and Public Contracts Divisions, United States Depart- 
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ment of Labor, in which Mr. Hennessey stated that 
he made an investigation of the operations of The 
Washington Post Company on June 27, 1958, and ‘*was 
unable to obtain or find any evidence that the Company 
had violated any of the provisions of the Fair Labor 
Standards Act with respect to Diana K. Powell during 
the period of her employement there as a part-time 
employee who worked but a few hours per day’”’ and 
that “it appeared from the data secured that Diana 
K. Powell’s employment terminated with the abolition 
of her job... .’? (J-A. 12-13). The District Court 
granted summary judgment for the Secretary of Labor 


‘1 its order filed on October 21, 1958. (J.A. 17-18). 


While the notice of appeal to this Court filed by 
Appellant on October 23, 1958, encompasses every deci- 
sion of the District Court in this action (J.-A. 19), her 
Statement of Points on Appeal dated November 19, 
1958, limits her appeal, so far as The Washington Post 
Company is concerned, to the dismissal by the District 
Court of the complaint ‘‘for want of authority under 
the Fair Labor Standards Act, 29 U.S.C.A. 201, et seq., 
for an employee action for reinstatement after dis- 
charge in violation of Section 15(a)(3) of the Act.” 
(App. Br. 5). Appellant, in this appeal, is not raising 
any question regarding the District Court’s ruling 
that' she is not entitled to recover damages from The 
Washington Post Company. (App. Br. 5). 


STATUTES AND RULES INVOLVED 
Statutes 


Fair Labor Standards Act of June 25, 1938, c. 676, 
11(a), 52 Stat. 1066, as amended, U.S8.C.A., Title 29, 
211(a): 


‘The Administrator or his designated repre- 
sentatives may investigate and gather data regard- 
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ing the wages, hours, and other conditions and 
practices of employment in any industry subject 
to this Act, and may enter and inspect such places 
and such records (and make such transcriptions 
thereof), question such employees, and investigate 
such facts, conditions, practices, or matters as 
he may deem necessary or appropriate to deter- 
mine whether any person has violated any provi- 
sion of this Act, or which may aid in the enforce- 
ment of the provisions of this Act. Except as 
provided in section 12 and in subsection (b) of 
this section, the Administrator shall utilize the 
bureaus and divisions of the Department of Labor 
for all the investigations and inspections necessary 
under this section. Except as provided in section 
12, the Secretary of Labor shall bring all actions 
under section 17 to restrain violations of this Act.’’ 


Fair Labor Standards Act of June 25, 1938, c. 676, 
§ 15(a), 52 Stat. 1068, as amended, U.S.C.A., Title 29, 
§ 215(a): 


‘*. . . It shall be unlawful for any person— 
% % *% 


**(3) to discharge or in any other manner dis- 
criminate against any employee because such em- 
ployee has filed any complaint or instituted or 
caused to be instituted any proceeding under or 
related to this Act, or has testified or is about to 
testify in any such proceeding, or has served or 
is about to serve on an industry committee; ...”’ 





Fair Labor Standards Act of June 25, 1938, ec. 676, 
§ 16, 52 Stat. 1069, as amended, U.S.C.A., Title 29, 
§ 216: 


‘“*(a) Any person who willfully violates any of 
the provisions of section 15 shall upon conviction 
thereof be subject to a fine of not more than $10,000, 
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or to imprisonment for not more than six months, 
eriboth. 9... . 


(bh) Any employer who violates the provisions 

of section 6 or section 7 of this Act shall be liable to 
the employee or employees affected in the amount 
of their unpaid minimum wages, or their unpaid 
overtime compensation, as the case may be, and 
in an additional equal amount as liquidated dam- 
ages. Action to recover such liability may be 
maintained in any court of competent jurisdiction 
by any one or more employees for and in behalf 
of himself or themselves and other employees 
similarly situated. No employee shall be a party 
plaintiff to any such action unless he gives his 
consent in writing to become such a party and 
such consent is filed in the court in which such 
action is brought. ... 


‘‘(@) The Secretary of Labor is authorized to 
supervise the payment of the unpaid minimum 


wages or the unpaid overtime compensation owing 
to any employee or employees under section 6 or 
section 7 of this Act, and the agreement of any 
employee to accept such payment shall upon pay- 
ment in full constitute a waiver by such employee 
of anv right he may have under subsection (b) 
of this section to such unpaid minimum wages or 
unpaid overtime compensation and an additional 
equal amount as liquidated damages. When a 
written request is filed by any employee with the 
Secretary of Labor claiming unpaid minimum 
wages or unpaid overtime compensation under sec- 
tion 6 or section 7 of this Act, the Secretary of 
Labor may bring an action in any court of compe- 
tent jurisdiction to recover the amount of such 
claim. ...”’ 


Fair Labor Standards Act of June 25, 1938, c. 676, 
17. 52 Stat. 1069, as amended, U.8.C.A., Title 29, 
§ 217: 
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‘‘The district courts, together with the District 
Court for the Territory of Alaska, the United 
States District Court for the District of the Canal 
Zone, the District Court of the Virgin Islands 
and the District Court of Guam shall have juris- 
diction, for cause shown, to restrain violations of 
section 15: Provided, That no court shall have 
jurisdiction, in any action brought by the Secre- 
tary of Labor to restrain such violations, to order 
the payment to employees of unpaid minimum 
wages or unpaid overtime compensation or an 
additional equal amount as liquidated damages in 
such action.’’ 


Federal Rules of Civil Procedure 
Rule 19(a): 


**(a) NECESSARY JOINDER. Subject to the pro- 
visions of Rule 23 and of subdivision (b) of this 
rule, persons having a joint interest shall be made 
parties and be joined on the same side as plaintiffs 


or defendants. When a person who should join as 
a plaintiff refuses to do so, he may be made a 
defendant or, in proper cases, an involuntary 
plaintiff.’’ 


SUMMARY OF ARGUMENT 


Jurisdiction over this action for reinstatement and 
for damages is claimed under the Fair Labor Stand- 
ards Act of June 25, 1938, ce. 676, 52 Stat. 1060, as 
amended, U.S.C.A., Title 29, § 201, et seq. 


Under Section 1l1(a) and 17 of the Fair Labor 
Standards Act, as amended, U.S.C.A., Title 29, §§ 
211(a), 217, the Secretary of Labor has exclusive au- 
thority to bring an action for reinstatement of an 
employee allegedly discriminately discharged in viola- 
tion of Section 15(a)(3) of the Act, U.S.C.A., Title 
29, § 215(a)(3). The Secretary of Labor, after in- 
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vestigating Appellant’s complaint, refused to bring 
an action against The Washington Post Company for 
Appellant’s reinstatement. 


The Fair Labor Standards Act, as amended, makes 
no provision for a civil action by an employee, dis- 
eriminately discharged in violation of Section 15(a) (3) 
of the Act, to recover damages for such discharge. 


Therefore, the District Court had no jurisdiction 
over Appellant’s action for reinstatement and for 
damages, and the complaint was properly dismissed. 


The Secretary of Labor, exercising his discretion 
and after investigation, refused to bring an action 
against The Washington Post Company for Appellant’s 
reinstatement. Appellant, who has no right of action, 
cannot join the Secretary of Labor as a party under 
Rule 19(a) of the Federal Rules of Civil Procedure, 
and require him to bring this action. 


ARGUMENT 
I 


CONGRESS, IN PROVIDING MEANS FOR THE ENFORCEMENT 
OF THE F'aiR LABOR STANDARDS ACT, HAS GIVEN THE 
SECRETARY OF LABOR EXCLUSIVE AUTHORITY TO BRING 
ALL ACTIONS FOR REINSTATEMENT OF EMPLOYEES 
ALLEGEDLY DISCHARGED OR IN OTHER MANNER DIS- 
CRIMINATED AGAINST IN VIOLATION OF SECTION 
15(a)(3) OF THE ACT. 


Appellant, who was employed by Appellee The 
Washington Post Company as a part-time clerk until 
April 25, 1958 (J.A. 2, 4), alleges in her complaint that 
The Washington Post Company discriminated against 
her and discharged her upon being informed that she in- 
tended to report to the Department of Labor the fact 
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that, in her opinion, clerks employed by The Washing- 
ton Post Company were working in excess of forty 
hours a week without receiving compensation for over- 
time in violation of Section 7 of the Fair Labor Stand- 
ards Act, U.S.C.A., Title 29, § 207, and that true 
records of the hours worked by such clerks were not 
being kept by The Washington Post Company as re- 
quired by Section 11(c) of the Act, U.S.C.A., Title 29, 
§ 211(c). Appellant does not allege that she was not 
paid all wages due her. Her discharge, according to 
the complaint, was in violation of Section 15(a) of 
the Fair Labor Standards Act, U.S.C.A., Title 29, 
§ 215(a), which provides that ‘‘it shall be unlawful 
for any person— 


“*(3) to discharge or in any other manner dis- 
eriminate against any employee because such em- 
ployee has filed any complaint or instituted or 
caused to be instituted any proceeding under or 
related to this Act, or has testified or is about to 
testify in any such proceeding, or has served or 
is about to serve on an industry committee.”’ 


Appellant demands in her complaint that The Wash- 
ington Post Company be required to reinstate her. 


As shown by the complaint (J.A. 2), jurisdiction of 
Appellant’s action is based upon the Fair Labor Stand- 
ards Act of June 25, 1938, c. 676, 52 Stat. 1060, as 
amended, U.S.C.A., Title 29, § 201, et seg. Appellant’s 
standing to bring the action depends upon the Act. 
Thus, in Robertson v. Argus Hosiery Mills, 121 F.2d 
285 (6th Cir.), cert. denied, 314 U.S. 681 (1941), which 
Appellant cites for the proposition that the District 
Court had jurisdiction because hers was a suit under 
a law regulating commerce (App. Br. 16), the Court 
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of Appeals for the Sixth Circuit observed at 121 F.2d 
286: 


‘‘Obviously the appellant would not have been 
entitled to file this action if it were not for the 
enactment of the statute which creates the cause 
of action. Section 16(b), Fair Labor Standards 
Act of 1938, Title 29, § 216(b), U.S.C.”? (Em- 
phasis added.)°* 


The Supreme Court recently had occasion to dis- 
tinguish between the different means that Congress 
has provided for the enforcement of the Fair Labor 
Standards Act: 


“The Act sets up four means for enforcement. 
Section 16(a), 29 U.S.C. § 216(a) provides for 
criminal prosecution of willful violators. Section 
16(b), 29 U.S.C. § 216(b), gives individual em- 
ployees rights of actions in civil suits to recover 
unpaid minimum wages, overtime compensation 
and certain liquidated damages. Section 16(c), 
29 U.S.C. § 216(c) allows the Secretary of Labor 
to bring such an action in behalf of such employees 
provided the suit does not involve ‘an issue of law 
which has not been settled finally by the courts.’ 
Section 17, 29 U.S.C. § 217, of course, provides for 
injunctions.’’ Mitchell v. Lublin, McGaughy & 
Associates, U.S. Sup. Ct. No. 37, decided January 
12, 1959. 


Appellant’s prayer for reinstatement would require 
the District Court to issue a mandatory injunction 


2 Robertson v. Argus Hosiery Mills, supra, was an action by an 
employee under Section 16(b) of the Fair Labor Standards Act, 
U.S.C.A., Title 29, § 216(b), which provides that employees may 
recover unpaid minimum wages, overtime compensation and an 
additional equal amount in liquidated damages in individual actions 
against their employers. Appellant has not brought an action un- 
der Section 16(b). 
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under Section 17 of the Act, U.S.C.A., Title 29, § 217. 
Bowe v. Judson C. Burns, Inc., 137 F.2d 37, 39 (3d 
Cir. 1943). Appellant describes the relief sought as 
injunctive (App. Br. 6) and frames the issue at page 
8 of her brief as follows: 


‘‘The only genuine issue . . . as presented by the 
motions, is whether appellant may bring the action 
in her own name to correct the wrongful dis- 
charge.”’ 


The Act is perfectly clear on this point: While Section 
17 of the Act, U.S.C.A., Title 29, § 217, provides that 
‘“‘the district courts... shall have jurisdiction, for cause 
shown, to restrain violations of section 15,’’ Section 
11(a) of the Act, U.S.C.A., Title 29, § 211(a), provides: 


‘*Except as provided in section 12 [which relates 
to child labor], the Secretary of Labor shall bring 
all actions under section 17 to restrain violations 
of this Act.’? (Emphasis added.) 


Appellant, while admitting at page 15 of her brief 
that this clause of Section 11(a) of the Act ‘‘restricts 
actions under Section 17 for injunctions to those 
brought by the Secretary of Labor,’’ contends that 
‘it would be a distortion of the plain meaning and 
purpose of the Fair Labor Standards Act to lift this 
single phrase from its context in Section 11(a) and 
transpose it several pages away to read as though it 
were part of Section 17.”’ She looks to Congressional 
intent and cites at page 10 of her brief a statement of 
William R. McComb, Wage and Hour Administrator, 
before the House Committee on Education and Labor 
concerning the Secretary’s request for the right to 
sue on behalf of employees who have not been paid 
the minimum wage or overtime compensation required 
by the Act. Hearings Before the House Committee on 
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Education and Labor, 81st Cong., 1st Sess., pt. 1, at 114 
(1949). That statement, of course, relates to Section 
16(c), U.S.C.A., Title 29, § 216(c), which allows (but 
does not require) the Secretary of Labor to bring a 
civil action to recover unpaid minimum wages or over- 
time compensation in behalf of an employee who was 
underpaid. Such actions may be brought by the em- 
ployee under Section 16(b), U.S.C.A., Title 29, § 
216(b), or by the Secretary under Section 16(c), 
U.S.C.A., Title 29, § 216(c). 


Where the action is one to enjoin a violation of Sec- 
tion 15, however, Congress intended the action to be 
brought by the Secretary and not by the employee, and 
so provided in Section 11 of the Act, U.S.C.A., Title 
29, § 211. Congress made this clear when Senate and 
House conferees favorably reported the Fair Labor 
Standards Act on June 11, 1938. See H.R. Rep. No. 
2738, 75th Cong., 3d Sess. (1938) at page 32: 


‘Section 11 of the conference agreement pro- 
vides for investigations, inspections, and records. 
Its provisions do not substantially depart from the 
corresponding provisions of the House amendment 
except that ‘Administrator’ is substituted for the 

‘Secretary of Labor.’ The Administrator is di- 
rected to utilize the divisions and bureaus of the 
Department of Labor, of which the Wage and Hour 
Division itself is a part, for investigations, the 
gathering of data, and inspections necessary under 
the Act. The Administrator, except in connection 
with the child labor provisions, 1s given power to 
bring all actions to enjoin violations of section 15.”’ 
(Emphasis added.) 


If investigation by the Administrator or by his desig- 
nated representatives discloses a violation of Section 
15 of ‘the Act, Section 17 empowers the Secretary to 
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bring an action in his official capacity for injunctive 
oa 
relief.® 


The precise question presented by this appeal has 
been decided by the United States Courts of Appeals 
for the Second and Third Circuits. In Bowe v. Judson 
C. Burns, Inc.. 137 F.2d 37 (3d Cir. 1948), the plain- 
tiffs had sued their employer under Section 16(b) of 
the Fair Labor Standards Act, U.S.C.A., Title 29, 
§ 216(b), to recover unpaid overtime compensation. 
One month after bringing this action the plaintiffs 
brought a second action, alleging that their employer 
threatened them with discharge and their union with 
expulsion if they did not abandon their action under 
Section 16(b) of the Act. When they refused they 
were discharged by their employer and expelled by 
their union. The plaintiffs asked the court to restrain 
their employer from discharging or otherwise discrim- 


inating against them. Since Section 15(a)(3) of the 
Act, U.S.C.A., Title 29, § 215(a) (3), provides that it 
shall be unlawful for ‘‘any person”’ to discriminate 
against any employee because the employee has insti- 
tuted any proceeding under the Act, the plaintiffs also 


3 Thus, in Mitchell v. Equitable Beneficial Life, Health & Acci- 
dent Co., 13 W.H. Cas. 606 (D. N.J. 1958), cited by Appellant at 


pages 20-21 of her brief, the court recited in its Conclusions of 
Law at 13 W.H. Cas. 607: 


‘Pursuant to section 17 of the Fair Labor Standards Act, the 
eourt has jurisdiction of this action, brought by the Secretary 
of Labor for violation of section 15(a) (3) of that Act. 


“‘The Secretary of Labor, in instituting an action under sec- 
tion 15(a)(3) of the Fair Labor Standards Act, is entitled to 
injunctive relief and, as ancillary to such relief, he may de- 
mand reinstatement of the employee discharged. ...’’ (Em- 
phasis added.) 
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asked the court to order their reinstatement as members 
in good standing of the union. The Court of Appeals 
for the Third Circuit held at 137 F.2d 39 that the 
complaint was properly dismissed as to both the em- 
ployer and the union: 


‘Section 17, 29 U.S.C.A. § 217, gives jurisdiction 
to the district courts of the United States of suits 
to restrain violations of the provisions of Section 
15 of the Act, but Section 11(a), 29 U.S.C.A. 
§ 211 (a), states ‘Except as provided in Section 12 
of this Act (relating to child labor), the Adminis- 
trator shall bring all actions under section 17 * * * 
to restrain violations of sections 1-19 * * *.’ We 
think it is plain from this language that the right 
of the administrator to bring an action for injunc- 
tive relief is an exclusive right. Employee actions 
may be maintained only under Section 16(b) to 
recover back wages and liquidated damages. We 
conclude therefore that the court below may not 
restrain the defendants as sought by the plaintiffs. 


“The plaintiffs pray that they may be reinstated 
as members of the union in good standing. This 
is the obverse of the prohibition of discharge or 
discrimination embodied in Section 15(a)(3) of 
the Act. To grant this prayer of the plaintiffs 
would require the court below to issue a mandatory 
injunction. In view of the provision of Section 
1i(a) which we have referred to we think that 
the court below may not order the union to rein- 
state the plaintiffs. Such relief would be sub- 
stantially the equivalent of relief based on Section 
15(a)(8) to be given by a district court on the 
application of the administrator under Section 
11(a). Since jurisdiction in the case at bar is 
based solely on the provisions of Section 17 of the 
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Act, it follows that the order of the court below 
must be affirmed. ...’’ (Emphasis added.)* 


Appellant attempts to distinguish Bowe v. Judson 
C. Burns, Inc., supra, on the ground that the Court’s 
interpretation of Section 11(a) of the Act was, in her 
view, ‘‘inspired primarily by reluctance of the Court 
to interfere in the affairs of the union, which had 
expelled the discharged employees from membership.”’ 
(App. Br. 18). This is plainly irrelevant. The Court 
of Appeals for the Third Circuit made no distinction 
between employer and union so far as Section 15(a) (3) 
of the Act was concerned. 


Considering the claim by an employee that he was 
discharged because he joined in a suit to recover over- 
time compensation from his employer, and that his dis- 
charge was therefore in violation of Section 15(a) (3) 
of the Fair Labor Standards Act, the United States 


Court of Appeals for the Second Circuit held in Roberg 
v. Henry Phipps Estate, 156 F.2d 958 (2d Cir. 1946), 
that the employee’s demand for an injunction against 
this allegedly discriminatory discharge was properly 
dismissed by the trial court. The court stated at 156 
F.2d 963: 


‘‘The trial court correctly dismissed the prayer 
for injunction against discriminatory practice by 
one of the plaintiffs on the ground that the Admin- 
istrator has exclusive authority to bring such an 
action. Section 17 of the Act, 29 U.S.C.A. § 217, 
gives the district court jurisdiction to restrain 
unfair employment practices which violate § 15(a) 
of the Act, 29 U.S.C.A. § 215(a); but § 11(a) 
explicitly vests the right of action for injunction 
in the Administrator alone. Bowe v. Judson C. 
Burns, Inc., 3 Cir., 1387 F.2d 37.”’ 


4The authority of the Administrator was transferred to the 
Secretary of Labor on May 24, 1950, under Reorganization Plan 
No. 6. 
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Appellant discusses these opinions of the Second and 
Third Circuits at pages 17-18 of her brief, and con- 
eludes that they differ from the instant case in that 
the plaintiffs failed to join either the Secretary of 
Labor or the Wage and Hour Administrator as a party. 
The Second and Third Circuits, of course, held that the 
actions were properly dismissed not because the plain- 
tiffs had failed to join either the Secretary of Labor 
or the Wage and Hour Administrator but because the 
Administrator had exclusive authority to bring them. 


In the instant case Judge Curran held in a Memo- 
randum Opinion filed on October 1, 1958 (J.A. 15-17), 
and reported at 35 CCH Lab. Cas. 1 71,833: 


“There is no language in the Statute which can 
be construed as compelling the Secretary of Labor 
to file suit whenever an allegation of a violation 
is received by the Department. The authority of 
the Secretary of Labor is exclusive and this Court 


has no jurisdiction of a suit brought by an em- 
ployee who alleges that such [sic] was discrimi- 
nately discharged in violation of Section 15(a) (3) 
and demands reinstatement.”’ 


Judge Curran also held that the Fair Labor Stand- 
ards Act makes no provision for a civil action by an 
employee, allegedly discriminately discharged in viola- 
tion of Section 15(a) (3) of the Act, to recover damages 
for such discharge. While Appellant, in her State- 
ment of Points on Appeal, complains only of the Dis- 
trict Court’s dismissal of the complaint for reinstate- 
ment; (App. Br. 5),° she does cite on page 19 of her 


5 Appellant does not state as error the denial of her motion for 
summary judgment as to The Washington Post Company (J.A. 
6-7, 17-18; see App. Br. 5). Appellant’s motion for summary 
judgment was filed before the Court could hear argument on the 
motion to dismiss filed by The Washington Post Company. Un- 
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brief Bonner v. Elizabeth Arden, Inc., 177 F.2d 703 
(2d Cir. 1949), where the Court of Appeals for the 
Second Circuit affirmed the dismissal of an action 
for damages for discharge in violation of Section 
15(a) (3) of the Fair Labor Standards Act. The deci- 
sion of the Court of Appeals for the Second Circuit 
clearly supports the decision of the Court below that 
the Act makes no provision for an action by an em- 
ployee, allegedly discriminately discharged, to recover 
damages for such discharge. See Bonner v. Elizabeth 
Arden, Inc., supra, at 177 F.2d 704-705: 


é 


‘,. . Also to be determined is whether a second 
count for damages for the discharge of one of the 
plaintiffs for instituting this suit states a cause of 
action over which the district court had jurisdic- 
tion under § 15(a)(3) of the Fair Labor Stand- 
ards Act, 29 U.S.C.A. § 215(a)(3), and, if not, 
whether a proposed amendment would remedy 
the defect. The district court dismissed the 
amended complaint and denied leave to file the 
proposed additional amended complaint. 


% % * 


‘‘The dismissal of the second count was also 
necessary and proper since the Fair Labor Stand- 
ards Act, supra, confers no jurisdiction upon the 
court over a civil action to recover damages for 


der Rule 12 of the Federal Rules of Civil Procedure, The Washing- 
ton Post Company was required to file an answer to the complaint 
only if its motion to dismiss was denied. It clearly appeared that 
if the motion to dismiss was denied, The Washington Post Com- 
pany could and would serve an answer denying the allegations in 
paragraph 6 of the complaint and denying other material facts 
alleged by Appellant in her complaint. (J.A. 7-8). Under these 
circumstances, Appellant’s motion for summary judgment was 
properly denied by the District Court. Stuart Investment Co. v. 
Westinghouse Electric Corp., 11 F.R.D. 277, 280 (D. Neb.) appeal 
dismissed, 192 F.2d 935 (8th Cir. 1951); 6 Moore, Federal Prac- 
tice, § 56.07, p. 2044 (1948). 
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the discharge of an employee in violation of the 
statute.”’ | 


On the basis of the foregoing, it is clear that the 
District Court had no jurisdiction over Appellant’s 
action for reinstatement and for damages. Accord- 
ingly, the complaint was properly dismissed. 


II 


Ir THE SECRETARY OF LABOR IN HIS DISCRETION, AND 
AFTER AN INVESTIGATION, REFUSES TO BRING AN ACTION 
FOR REINSTATEMENT OF AN EMPLOYEE WHO ALLEGES 
THAT SHE WAS DISCRIMINATELY DISCHARGED BY HER 
EMPLOYER IN VIOLATION OF SECTION 15(a)(3) OF 
THE ACT, HE CANNOT BE JOINED AS A PARTY UNDER 
Rue 19(a) oF THE FepERAL RULEs oF Civii Pro- 
CEDURE, AND BE REQUIRED TO BRING SUCH AN ACTION. 


Appellant does not seriously challenge the decisions 
of the Second and Third Circuits in Roberg v. Henry 
Phipps Estate, 156 F.2d 958 (2d Cir. 1946), and Bowe 
v. Judson C. Burns, Inc., 137 F.2d 37 (3d Cir. 1943), 
which hold that the Secretary of Labor has exclusive 
authority under Sections 11(a) and 17 of the Fair 
Labor Standards Act, U.S.C.A., Title 29, §§ 211(a), 
217, to bring an action for reinstatement of an em- 
ployee allegedly discharged in violation of Section 
15(a) (3), U.S.C.A., Title 29, § 215(a) (3). She admits 
that the Secretary of Labor is a ‘‘necessary party to 
the action”? (App. Br. 8, 25), and states that “‘it is 
precisely for this reason that the Secretary was named 
as a defendant.’”’ (App. Br. 8). She attempts to 
distinguish the Roberg and Bowe cases on the ground 
that ‘‘the adverse decision in each of these cases relies 
upon the point that the Secretary of Labor is an 
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indispensable party.’’ (App. Br. 8). She continues 
at pages 8-9 of her brief: 


‘‘Failure of the Secretary of Labor to institute 
the proceeding, either through inadvertence, mis- 
understanding, or incomplete information in re- 
gard to the facts, does not defeat the present action, 
since the Secretary has been joined as a party 
defendant, pursuant to Rule 19(a) of the Federal 
Rules of Civil Procedure, which provides with 
respect to necessary parties: 
‘¢¢When a person who should join as a party 
[sic] refuses to do so, he may be made a 
defendant or, in proper cases, an involuntary 
plaintiff.’ ”’ 


Apparently Appellant does not recognize that the Sec- 
retary of Labor is in this case more than a “‘necessary”’ 
or ‘‘indispensable’’ party—he is the only party per- 


mitted by the Fair Labor Standards Act to bring the 
action. Exercising his discretion, and after an investi- 


gation of Appellant’s complaint, he refused to do so.° 


6 Appellant charges the Secretary of Labor with ‘‘capricious 
evasion of statutory duty’’ (App. Br. 21), ‘‘dereliction of a stat- 
utory duty’’ (App. Br. 6, 22), and with tolerating a regional 
director whose answer to her letter dated April 30, 1958 (App. 
Br. 3), ‘‘evades the issues under the Fair Labor Standards Act 
presented in Appellant’s letter of complaint by attempting to make 
it a personal grievance... .’’ (App. Br. 11). This broadside is 
one foundation for Appellant’s demand for a mandatory injunc- 
tion joining the Secretary of Labor as an involuntary plaintiff 
“to prevent possible failure of the complaint.’’ (App. Br. 22). 
She also alleges that her move to compel the Secretary of Labor 
to join in the action against The Washington Post Company is 
warranted because ‘‘the duty sought to be compelled is ministerial 
and perfunctory in nature, not requiring the exercise of executive 
diseretion.’’ (App. Br. 22). 

Appellant’s charges against the Secretary of Labor have no basis 
in the record. The record shows that her complaint against The 
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It is equally clear, as will be shown below, that the 
Secretary of Labor cannot be joined as a party, and 
be required to bring such an action. 


Appellant misunderstands the purpose of Rule 19(a) 
of the Federal Rules of Civil Procedure, which rule 
‘¢presupposes that the complainant has a standing and 
eause of action in his own right and name, for the 
determination of which such [other] persons are nec- 
essary or indispensable parties.”? Coast v. Hunt Oil 
Co., 96 F.Supp. 53, 60 (W.D. La. 1951), aff’d, 195 
F.2d 870 (5th Cir.), cert. denied, 344 U.S. 836 (1952). 


In that ease, Coast, the plaintiff, owned a forty-nine 
percent interest in a partnership. His partner, one 
Querbes, the owner of the remaining fifty-one percent 
interest, refused either to join in or to permit the use 
of the firm name as plaintiff in a suit initiated by 
Coastiagainst two competing oil companies for violation 
of the antitrust laws. The defendants moved to dis- 
miss for failure to state a cause of action upon which 
relief could be granted. Under Louisiana law an action 
on a partnership claim cannot be brought by a partner 
but only by the partnership in its own name through 
all partners. Coast v. Hunt Oil Co., supra, at 96 F. 


Washington Post Company was investigated by the Department of 
Labor. (J.A. 10, 11-13). 

So far as concerns Appellant’s interpretation of the Secretary’s 
‘‘duty’’ (to bring an action against The Washington Post Com- 
pany for her reinstatement) as ‘‘ministerial and perfunctory in 


> 


nature, not requiring the exercise of executive discretion,’’ it is 
sufficient to note that even where the employee has not been paid 
the minimum wage or overtime compensation required by the Fair 
Labor Standards Act, Section 16(¢) of the Act, U.S.C.A., Title 
29, § 216(c), provides that the Secretary ‘‘may’’ bring an action 
to recover the unpaid wages but does not require him to do so. 
Doubtless this question will be discussed fully in the brief of Ap- 
pellee James P. Mitchell, Secretary of Labor. 
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Supp. 59. It is ‘‘a fictitious being, distinct from the 
partners composing it,’’ and a distinct legal entity. 
Coast v. Hunt Oil Co., supra, at 195 F.2d 871. Since 
the plaintiff had no standing to bring the action in his 
own right and name, 96 F.Supp. at 60, the District 
Court for the Western District of Louisiana granted 
the defendants’ motion to dismiss. Affirming the dis- 
missal of the action, the Court of Appeals for the Fifth 
Circuit disposed of the interpretation of Rule 19(a) 
of the Federal Rules of Civil Procedure advanced by 
Appellant in the instant case: 


“‘Appellant insists however that under Rule 
19(a), Fed. Rules Civ. Proc., 28 U.S.C.A., he has 
the right to make the partnership an involuntary 
plaintiff or to make Querbes a party defendant 
for the purpose of causing the action to be main- 
tained by the partnership. The difficulty is that 
the plaintiff himself has no standing, joint or 
otherwise, to maintain this action. Rule 19(a), 
supra, relates to joinder of parties, it permits a 
plaintiff under proper circumstances to require 
another person or persons to join with him, but 
wt makes no provision for a plaintiff to require 
another person to maintain an action vested solely 
im such other person, even though its maintenance 
might result in benefit to the plaintiff. In speaking 
of the application of this rule as to joinder of 
a party as ‘involuntary plaintiff’, Professor Moore 
says, ‘The doctrine can properly be applied only 
where there is such a relationship that the absent 
party must allow the use of his name as plaintiff’, 
3 Moore’s Federal Practice (2nd ed.) page 2149. 
We think the rulings of the district court were 
correct, and its judgment is therefore affirmed.’’ 
(195 F.2d at 872) (Emphasis added.) 


In the instant case, it is clear that Appellant has no 
standing to bring an action under the Fair Labor 











Standards Act for reinstatement. The cause of action 
is vested exclusively in the Secretary of Labor. 
U.S.C.A., Title 29, §§ 211(a), 215(a) (3), 217; Roberg 
v. Henry Phipps Estate, supra; Bowe v. Judson C. 
Burns, Inc., supra. Under Rule 19(a) of the Federal 
Rules of Civil Procedure, the Secretary of Labor 
cannot be required to maintain an action vested solely 
in him, ‘‘even though its maintenance might result in 
benefit to the plaintiff.’’ Coast v. Hunt Oil Co., supra, 
at 195 F.2d 872. 


CONCLUSION 


The District Court, which heard oral argument on 
all motions, held in a Memorandum Opinion filed on 
October 1, 1958 (J.A. 15-17) : 


‘‘There is no language in the Statute which can be 
construed as compelling the Secretary of Labor 
to file suit whenever an allegation of a violation 
is received by the Department. The authority of 
the Secretary of Labor is exclusive and this Court 
has no jurisdiction of a suit brought by an em- 
ployee who alleges that such [sic] was discrimi- 
nately discharged in violation of Section 15(a) (3) 
and demands reinstatement. The Fair Labor 
Standards Act makes no provision for a civil action 
by an employee allegedly discriminately discharged 
in violation of Section 15(a)(8) of the Act to 
recover damages for such discharge. For these 
reasons the motion of The Washington Post Com- 
pany to dismiss the action for lack of jurisdiction 
is granted and the motion for summary judgment 
for the plaintiff is denied ; the motion to join James 
P. Mitchell, Secretary of Labor, as an involuntary 
plaintiff and for judgment on the pleadings is 
denied: and the motion for summary judgment 
as to defendant James P. Mitchell is granted.”’ 





23 
The judgment of the District Court should be 
affirmed. 
Respectfully submitted, 


JAMES C. McKay 
GEORGE BLOW 


701 Union Trust Building 
Washington 5, D. C. 
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QUESTIONS PRESENTED 


In a civil action brought by appellant against The Wash- 
ington Post Company and James P. Mitchell, Secretary 
of Labor, where appellant sought to have the District Court 
compel the Secretary of Labor to exercise certain authority 
vested in him under the provisions of the Fair Labor 
Standards Act; and where, under the provisions of the 
Act, the exercise of his authority is discretionary with the 
Secretary and not merely ministerial in nature; and where 
appellant’s' action is clearly, on its face, an action against 
the United States to which the United States has not con- 
sented; in the opinion of appellee James P. Mitchell, the 
following question is presented: 


Did not the District Court properly grant appellee 
Mitchell’s motion for summary judgment? 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,823 


Diana K. PowELh, aPPELLANT 
v. 


THe WasHINGTON Post Company and James P. MircHeELL, 
Secretary of Labor, aPPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE JAMES P. MITCHELL 


COUNTERSTATEMENT OF THE CASE 


Appellant is a former part-time employee of appellee, 
The Washington Post Company. Her job with the Post 
was abolished and she was discharged on April 25, 1958 
(J.A. 12). Alleging that her discharge was an act of dis- 
crimination in violation of section 215(a) (3) of the Fair 
Labor Standards Act, appellant instituted an action in the 
District Court seeking reinstatement by appellee, The Wash- 
ington Post Company, compensation for unemployment and 
other relief (J.A. 2-4). Appellee Mitchell, the Secretary 
of Labor, was named in the complaint as a defendant. The 
complaint demanded that the Secretary be required to con- 
duct an investigation of alleged violations of section 211(a) 


129 U.S.C. §§ 201-219. 


(1) 
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of the Act by the Post and to ‘‘take such further action 
as may be necessary’’ to restrain the Post from ‘‘continued 
violations’’ of sections 207, 211(c) and 215(a) of the Act 
(J.A. 3,4). On October 21, 1958, the District Court granted 
the Post’s motion to dismiss and the Secretary’s motion 
for summary judgment, and denied counter-motions of 
appellant (J.A. 17, 18). 

The events which gave rise to this litigation are briefly 
as follows. On April 25, 1958, the Post informed appellant 
that her job was being abolished and that she would be 
discharged effective May 5, 1958. Appellant was a part- 
time employee. Thereafter, on April 30, 1958, appellant 
addressed a letter to the Acting Administrator of the Wage 
and Hour Division, United States Department of Labor, 
alleging violations of section 207 of the Fair Labor Stand- 
ards Act by certain of her co-workers and officials of The 
Washington Post Company (J.A. 3, 9). Appellant had 
previously made the same allegations to officials of the 
Post. By letter dated May 8, 1958, the Regional Director 
informed appellant that the contents of her letter of April 
30, 1958, had been carefully considered and that there did 
not appear to be any violation of the applicable provisions 
of the Act. Thereafter, on May 26, 1958, appellant com- 
plained to the Department of Labor that her discharge 
by the Post had been an act of discrimination and reprisal 
resulting from her letter of April 30 to the Wage and 
Hour Division. Appellant alleged that her discharge vio- 
lated the provisions of section 215(a) (3) of the Act which 
makes it unlawful to discharge an employee because of 
the filing of a complaint with the Secretary of Labor. 

On June 27, 1958, representatives of the Department of 
Labor began an investigation of the operations of appellee, 
The Washington Post Company. At the conclusion of this 
investigation, which included a conference with appellant, 
the official in charge of the investigation advised that he 
had been ‘‘unable to obtain or find any evidence that the 
company had violated any of the provisions of the Fair 
Labor Standards Act’’ with respect to appellant and that 
appellant’s employment was ‘‘terminated with the abolition 





3 


of her job’”’ (J.A. 12). No further action was taken by the 
Department of Labor. 

Appellant appeals from the District Court’s judgment 
of October 21, 1958. 





STATUTES INVOLVED 


Fair Labor Standards Act of 1938, as amended, 29 U.S.C. 
§§ 201-219, in pertinent part: 


Section 207. Maximum hours.—(a) Except as other- 
wise provided in this section, no employer shall employ 
any of his employees who is engaged in commerce or 
in the production of goods for commerce for a work- 
week longer than forty hours, unless such employee 
receives compensation for his employment in excess 
of the hours above specified at a rate not less than 
one and one-half times the regular rate at which he 
is employed. 

Section 211. Investigations, inspections, records and 
homework regulations.—(a) The Secretary of Labor or 
his designated representatives may investigate and 
gather data regarding the wages, hours, and other con- 
ditions and practices of employment in any industry 
subject to this chapter, and may enter and inspect such 
places and such records (and make such transcriptions 
thereof), question such employees, and investigate such 
facts, conditions, practices, or matters as he may deem 
necessary or appropriate to determine whether any 
person has violated any provision of this chapter, or 
which may aid in the enforcement of the provisions 
of this chapter. . . . Except as provided in section 212 
of this title, the Secretary of Labor shall bring all 
actions under section 217 of this title to restrain 
violations of this chapter. 

Section 211 (c).—Every employer subject to any 
provision of this chapter or of any order issued under 
this chapter shall make, keep, and preserve such rec- 
ords of the persons employed by him and of the wages, 
hours, and other conditions and practices of employ- 
ment maintained by him and shall preserve such rec- 








4 


ords for such periods of time, and shall make such 
reports therefrom to the Secretary of Labor as he shall 
prescribe by regulation or order as necessary or ap- 
propriate for the enforcement of the provisions of this 
chapter or the regulations or orders thereunder. 

Section 215 (a)— ... It shall be unlawful for any 
person— 


(3) to discharge or in any other manner discrimi- 
nate against any employee because such employee 
has filed any complaint or instituted or caused to be 
instituted any proceeding under or related to this 
chapter, or has testified or is about to testify in any 
such proceeding, or has served or is about to serve 
on an industry committee; 


Section 216 (c)— ... When a written request is 
filed by an employee with the Secretary of Labor claim- 
ing unpaid minimum wages or unpaid overtime com- 
pensation under section 206 or 207 of this title, the 
Secretary of Labor may bring an action in any court of 
competent jurisdiction to recover the amount of such 
claim... . ! 

Section 217. Injunction proceedings.—The district 
courts ... shall have jurisdiction for cause shown, to 
restrain violations of section 215 of this title: Pro- 
vided, That no court shall have jurisdiction, in any 
action brought by the Secretary of Labor to restrain 
such violations, to order the payment to employees of 
unpaid minimum wages or unpaid overtime compensa- 
tion or an additional equal amount as liquidated dam- 
ages in such action. 


SUMMARY OF ARGUMENT 


The District Court properly granted summary judgment 
for appellee James P. Mitchell. Appellant’s complaint 
sought to require appellee Mitchell, the Secretary of Labor, 
to take certain action under the authority vested in him 
by the Fair Labor Standards Act. Since action by the Sec- 
retary under the act is discretionary aad not merely minis- 
terial, the court was without jurisdiction to grant the re- 
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lief sought by appellant. Moreover, appellant’s action 
constituted an unconsented suit against the United States 
and thus could not be maintained. 


ARGUMENT 


The District Court Properly Granted Summary Judgment for 
Appellee James P. Mitchell 


1. Appellant’s complaint sought to compel performance of 
a discretionary act by the Secretary of Labor. Accord- 
ingly, the Court was without jurisdiction 


Three paragraphs of appellant’s complaint referred to 
appellee James P. Mitchell. Paragraph numbered 7 stated 
(J.A. 3): 


7. By letter of April 30, 1958, plaintiff requested in- 
vestigation of the facts hereinabove described by the 
Department of Labor, Wage and Hour Division, which 
request was rejected for alleged absence of jurisdic- 
tion. 


Demands for relief numbered (3) and (4) were as follows 
(J.A. 3, 4): 


(3) That the defendant James P. Mitchell, Secretary 
of Labor for the United States of America, be required 
to take jurisdiction to provide for investigation of the 
hours and records hereinabove described, as authorized 
in Section 11(a) of the Fair Labor Standards Act of 
1938, as amended ; 


(4) And that defendant Secretary of Labor take such 
further action as may be necessary to restrain con- 
tinued violations of Section 7, Section 11(c) and Sec- 
tion 15(a) by defendant Washington Post Company, 
or in his discretion may appear just. 


It would thus appear that the only relief sought against 
appellee Mitchell was that he be compelled to make investi- 
gations authorized by section 211(a) of the Fair Labor 
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Standards Act? and take other unspecified action, pre- 
sumably as authorized by the Act, to restrain alleged vio- 
lations of the enumerated sections. The District Court, in 
granting summary judgment for appellee Mitchell, prop- 
erly held that the enforcement authority of the Secretary 
under the Act is discretionary and that: ‘‘There is no 
language in the Statute which can be construed as com- 
pelling the Secretary of Labor to file suit whenever an 
allegation of a violation is received by the Department’’ 
(J.A. 16, 17). The court was without jurisdiction to com- 
pel performance of a discretionary act by the head of an 
executive department of the government. Panama Canal 
Company v. Grace Line, Inc., et al., 356 U.S. 309 (1958) ; 
Decatur v. Paulding, 14 Pet. [39 U.S.] 497 (1840); Mar- 
bury v. Madison, 1 Cr. 137 (1803). 

That the actions which appellant sought to compel are 
discretionary appears from the wording of the statute 
itself.* Demand for relief (3) asked that the Secretary be 
required to conduct an investigation as provided in sec- 
tion 211(a). This section states that: 


The Secretary of Labor . .. may investigate and 
gather data regarding the wages, hours, and other con- 
ditions and practices of employment in any industry 
subject to this Act. ... (Emphasis supplied.) 


The use of the word ‘‘may’’ would appear to eliminate any 
question as to the discretionary nature of the Secretary’s 
authority. Moreover, the point is moot since the Depart- 
ment of Labor did conduct an investigation, concluding that 
there was no violation of law. 


Demand for relief (4) asked that the court require the 


229 U.S.C. $$ 201-219. 

3 Indeed, it appears that appellant concedes in her brief that 
action by the Secretary under the Act is discretionary and aban- 
dons her demand that the Secretary be compelled to take any action. 
She says (Br. 25) that the Secretary “is merely joined as a neces- 
sary and interested, but inactive party. It remains in his discretion 
to decide whether he will give the plaintiff positive assistance . . . 
He may, in his discretion, remain inactive. . . .” 
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Secretary to take such ‘‘action as may be necessary”’ to 
restrain continued violations of sections 207, 211(c) and 
215(a). Section 207 sets out limitations on the number of 
hours which can be worked in a workweek by an employee; 
section 211(c) requires maintenance of certain records by 
employers; section 215(a) makes it unlawful, inter alia, to 
discharge or discriminate against an employee because the 
employee filed a complaint with the Department of Labor, 
and to fail to maintain records as required by section 
211(c). 

The remedies for violations of the three enumerated sec- 
tions are found in sections 216 and 217. Mitchell v. Lublin, 
McGoughy ¢& Associates, U.S. Sup. Ct. No. 37, decided Jan- 
uary 12, 1959. Section 216(a) provides a criminal penalty. 
Section 216(b) gives employees a remedy for violations of 
section 207 by making their employers liable to them in the 
amount of their unpaid overtime compensation plus an ad- 
ditional amount as liquidated damages. Section 216(c) 
gives the Secretary a means of proceeding on behalf of the 
employees, but action by the Secretary is clearly a matter 


within his discretion. The section reads in pertinent part: 


When a written request is filed by an employee with 
the Secretary of Labor claiming unpaid overtime com- 
pensation under . . . section 207 of this title, the Sec- 
retary of Labor may bring an action in any court of 
competent jurisdiction to recover the amount of such 
claim. (Emphasis supplied.) 


The section cannot be read to require any action by the Sec- 
retary upon receipt of a letter such as appellant’s letter 
of April 30, 1958. Moreover, it should be noted that appel- 
lant has no standing to request action by the Secretary since 
she has never claimed that section 207 was violated as to 


4 Somewhat conversely, it has been held that an employee cannot 
waive his rights to compensation and thus prevent the Secretary 
from suing the employer. Brooklyn Savings Bank v. O’Neil, 324 
U.S. 697, 704-714 (1945). 
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her and that she is entitled to any unpaid overtime com- 
pensation. 

Section 217 provides the Secretary with a means of re- 
straining violations of section 215, and it is again clear that 
utilization of the section is a matter within the Secretary’s 
discretion.» The section states in pertinent part: 


The district courts ... shall have jurisdiction for cause 
shown, to restrain violations of section 215 of this title: 
Provided, That no court shall have jurisdiction, in any 
action brought by the Secretary of Labor to restrain 
such violations, to order the payment to employees of 
unpaid minimum wages or unpaid overtime compensa- 
tion or an additional equal amount as liquidated dam- 
ages in such action. 


When read in conjunction with section 211(a)® it is clear 
that the Secretary alone is authorized to bring actions to 
restrain violations of section 215. Roberg v. Phipps Estate, 
Inc., 156 F.2d 958 (2nd Cir. 1946); Bowe, et al. v. Burns, 
137 F.2d 37, 29 (3rd Cir. 1933). There is nothing in the lan- 


guage of section 217 which can be construed as requiring 
the Secretary to seek an injunction upon receipt of an alle- 
gation of a violation of the Act. Furthermore, it is obvious 
that in determining whether or not to bring such an action, 
the Secretary must necessarily exercise judgment and dis- 
cretion. His authority to issue subpoenas vests in him great 
responsibilities. Fleming v. Cudahy Packing Co., 41 F.Supp. 
910 (D.C. Calif. 1941). In any action brought by him, he 
would have the burden of proving by a fair preponderance 
of the evidence the violations of the Act which he attributes 
to the defendant. Anderson v. Mt. Clemens Pottery Com- 
pany, 328 U.S. 680 (1946) ; Tobin v. Laredo Mfg. Co., 23 CCH 
Lab. Cas. § 67534 (D.C. Texas, 1953). Thus it cannot logi- 
cally be argued that the Secretary’s duty under section 217 


5 See editorial comment at 3 CCH Lab. L. Rep. § 25935. 
®Section 211(a) provides, inter alia that: 
Except as provided in section 212 .. . the Secretary shall 


bring all actions under section 217 of this title to restrain vio- 
lations of this chapter. 
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is purely ministerial. Panama Canal Co. v. Grace Line, Inc., 
et al., supra; Decatur v. Paulding, supra; Marbury v. Madi- 
son, supra. 

Nor under the facts of the instant case can it be con- 
tended that the Secretary’s failure to institute legal action 
against The Washington Post Company was arbitrary and 
capricious. The record reflects that the Department of La- 
bor conducted investigations of both appellant’s allegations 
of violations of the overtime provisions of the Act with re- 
spect to other employees and her allegation that her dis- 
charge was in violation of the Act. As a result of these in- 
vestigations, it was concluded in both instances that The 
Washington Post Company had not acted in violation of 
the law. 


2. Appellant’s action agamst appellee James P. Mitchell 
constituted an unconsented suit against the United 
States 


When an action is brought against an officer or an official 
of the government, the essential nature and effect of the 


proceeding, not the denomination of the party defendant, is 
controlling in determining whether the action is against the 
sovereign. Ex parte New York, 256 U.S. 490 (1921). Appel- 
lant’s action against the Secretary of Labor was clearly an 
action against the United States and not against the Secre- 
tary in his individual capacity. Were the court to require 
the Secretary to perform the acts requested by appellant, 
he would necessarily have to proceed in his official capacity. 
Farley v. Albers, 72 U.S. App. D.C. 136, 112 F.2d 401 
(1940). Accordingly, the District Court properly held that 
appellant’s action amounted to a suit against the United 
States which could not be maintained because of lack of con- 
sent. United States v. Shaw, 309 U.S. 495 (1940) ; Rogers v. 
Skinner, 201 F.2d 521 (5th Cir. 1953); see also, Larson v. 
Domestic and Foreign Commerce Corp., 337 U.S. 682 
(1948) ; Land v. Dollar, 330 U.S. 731 (1936).7 


7 Appellant’s motion to join the Secretary as an involuntary 
plaintiff under Rule 19(a), Fed. R. Civ. P. was also properly denied. 
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In view of the foregoing, the action of the District Court 
in granting summary judgment for appellee, James P. 
Mitchell, was proper and correct. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court granting summary judgment for ap- 
pellee, James P. Mitchell, be affirmed. 


Ouiver GascH, 
United States Attorney. 


Car. W. BELCHER, 
Jack MarsHALu STARK, 
Assistant Umited States Attorneys. 
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(Filed May 26, 1958) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1351-58 


Duna K. Powetz, 1500 Massachusetts. Ave., N. W., 
: Washington 5, D. C., Plaintiff 


Vv. 


Tus WasHincton Posr Company, 1515 L Street, N. W., 
Washington 5, D. C., and James P. MrrcHet, Secretary 
of Labor for the United States of America, Defendants 


Complaint 


1. This action arises under the Fair Labor Standards 
Act of 1938, as amended, 52 Stat. 1060, as amended; 
U.S.C. Title 29, Chapter 201, et seq., as hereinafter more 
fully appears. 


2. Defendant The Washington Post Company is a cor- 
poration incorporated in the State of Delaware, and is 
engaged in newspaper publishing in interstate commerce 
subject to the provisions of the Fair Labor Standards Act. 


3. Plaintiff was employed as a part time clerk by said 
defendant Washington Post Company, on or about April 
24, 1954, following similar employment with the Times- 
Herald, and continued until discharged on April 2, 1958. 


4, Plaintiff repeatedly requested full time employment, 
and was assured that upon an opening in a suitable classifi- 
cation, she would be so placed. 


5. On or about February 21, 1958, and several times 
thereafter, plaintiff brought to the attention of responsible 
officers of defendant Washington Post Company that clerks 
in its employ were working hours in excess of forty in a 
week without receiving overtime pay therefor, in violation 
of Section 7 of the Fair Labor Standards Act, herein cited, 


eee 
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and that to the best of plaintiff’s knowledge and belief, 
true records of actual hours worked were not being kept 
or required of said clerks, in violation of Section 11(c) 
of said Act. 


6. Thereafter defendant Washington Post Company dis- 
criminated against plaintiff, and upon being informed of 
her intent to submit the controversy to the Department of 
Labor, discharged her on April 25, 1958, in violation of 
Section 15(a)(3) of said Act. 


7. By letter of April 30, 1958, plaintiff requested in- 
vestigation of the facts hereinabove described by the | 
Department of Labor, Wage and Hour Division, which 
request was rejected for alleged absence of jurisdiction. 


Whereby plaintiff has been unlawfully deprived of em- 
ployment to which she has devoted much effort and expense 7, 
at great personal sacrifice to qualify for advancement with ; | 
defendant’s organization, which efforts have been so unique | 
and specialized as to be of little value in qualifying for | 


other employment, causing plaintiff great mental pain and 
anxiety; and loss of income. 


Wherefore plaintiff demands: 


(1) That defendant The Washington Post Company be 
required to reinstate plaintiff in adequate and suitable em- 
SuSE TS A ERE OS NE and similar 

rights previously acquired. uv < > ' fe eam 


(2) That defendant The Washington Post Company be 
required to pay to plaintiff such compensation for time 
unemployed as the Court may deem just, as well as the 
costs of this action and reasonable attorney’s fees, if any, 
to be allowed to the plaintiff by the Court. 


(3) That defendant James P. Mitchell, Secretary of 
Labor for the United States of America, be required to 
take jurisdiction to provide for investigation of the honrs 
and records hereinabove described, as.authorized in Section 
11(a) of the Fair Labor Standards Act of 1938, as amended ;_ 
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(4) And that defendant Secretary of Labor take sneh 
further action as may be necessary to restrain continyed 
violations of Section 7, Section 11(¢), and Section 15(a) 
by defendant Washington Post Company, or may in his 
discretion appear just. 


(5) That plaintiff have such other and further relief 
as is just. as 


Signed: Diana Kearny PowEiu 
Attorney at Law and Plaintiff 
1500 Massachusetts Avenue, N.W. 
Washington 5, D. C. 


(Filed June 16, 1958) 


Motion to Dismiss as to Defendant the Washington Post Com- 
pany for Lack of Jurisdiction and for Failure to State a 
Claim Upon Which Relief Can be Granted 


The defendant, The Washington Post Company, respect- 


fully moves the Court to dismiss the action against it on 
the ground that the Court lacks jurisdiction under the 
Fair Labor Standards Act, 29 U.S.C.A. Sec. 201, e¢ seq., 
and because the complaint fails to state a claim against 
the defendant, The Washington Post Company, upon which 
relief can be granted, and in support of this motion shows 
unto the Court as follows: 


1. The plaintiff, Diana K. Powell, who was employed by 
the defendant, The Washington Post Company, as a part- 
time clerk until April 25, 1958, alleges in her complaint 
that The Washington Post Company discriminated against 
her and discharged her in violation of Section 15(a) (3) 
of the Fair Labor Standards Act, 29 U.S.C.A. Sec. 215 
(a)(3), and demands that the Washington Post Company 
be required to reinstate her in adequate and suitable em- 
ployment and to pay her such compensation for time 
unemployed as the Court may deem just. 
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2. Under Sections 11(a) and 17 of the Fair Labor Stand- 
ards Act, 29 U.S.C.A. Sees. 211(a), 217, the Administrator 
of the Wage and Hour Division within the Department 
of Labor has exclusive authority to bring an action for 
reinstatement of an employee discriminatorily discharged 
in violation of Section 15(a) (3) of the Act. This authority 
was transferred to the Secretary of Labor on May 24, 1950, 
under Reorganization Plan No. 6. The Secretary of Labor 
has not brought such an action. 


3. The Fair Labor Standards Act makes no provision for 
a civil action by an employee, allegedly discriminatorily 
discharged in violation of Section 15(a)(3) of the Act, 
to recover damages for such discharge. 


WuereroreE the defendant, The Washington Post Com- 
pany, prays that the action against it be dismissed for 
lack of jurisdiction and for failure of the complaint to 
state a claim against the defendant, The Washington Post 
Company, upon which relief can be granted, with costs 


and attorneys fees. 
Respectfully submitted, 


s/ James C. McKay 
James C. McKay 


s/ Grorce BLow 
George Blow 
701 Union Trust Building 
Washington 5, D. C. 
Attorneys for The Washington 
Post Company 
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(Filed June 23, 1958) 


Motion for Summary Judgment for Plaintiff as to Defendant 
: the Washington Post Company 


The plaintiff, Diana K. Powell, respectfully moves the 
Court to enter summary judgment for plaintiff as to the 
defendant the Washington Post Company, upon the plead- 
ings, and in support of this motion shows unto the Court 
as follows: 


1. The defendant the Washington Post Company was 
served with summons and complaint in the above-entitled 
civil action on or about May 26, 1958, and has failed to 
servé an answer within the 20 days allowed under Rule 
12(a) of the Rules of Civil Procedure, but instead filed a 
Motion to Dismiss as to Defendant the Washington Post 
Company for Lack of Jurisdiction and for Failure to State 
a Claim upon which Relief Can Be Granted, together with 
Points and Authorities in Support of said motion, which 
were served upon plaintiff by mail on June 16, 1958. 


2. The defendant, the Washington Post Company, has 
submitted to the jurisdiction of the Court by filing said 
motion and points and authorities, but has not denied any 
material allegation in the complaint, so that it appears that 
no issue as to any material fact is in controversy. 


3. The only issue of law presented by defendant, the 
Washington Post Company is the right of an employee 
discharged in violation of section 15(a)(3) of the Fair 
Labor Standards Act, 29 U.S.C.A. 215(a)(3) to bring an 
equitable action for reinstatement in adequate and suitable 
employment when the Secretary of Labor has declined 
to act. 


4.'The objection of defendant, the Washington Post 
Company, to the complaint has been cured by joinder of 
the Secretary of Labor as a party, and defendant the Wash- 
ington Post Company has otherwise failed to show that 
judgment should not be allowed plaintiff as prayed for in 
the complaint. 
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Wuererore, the plaintiff respectfully moves the Court as 
follows: 


1. To deny the Motion to dismiss complaint as to defend- 
ant, the Washington Post Company; 


2. To enter Summary Judgment as to defendant, the 
Washington Post Company for plaintiff for the relief 
prayed for in the complaint upon the facts and issues of 
law set forth in the pleadings. 


3. To serve an order upon the Secretary of Labor to 
show cause why he should not be joined as a third party 
plaintiff. 


4. To issue an injunction to the defendant, the Washing- 
ton Post Company to reinstate plaintiff in suitable and 
adequate employment at a salary of not less than $150.00 
a week, with compensation for time unemployed and costs, 
and without prejudice to plaintiff’s right to take further 
action against either or both defendants herein, if such 
action be required for the granting of the relief prayed for. 


Respectfully submitted, 


s/ Diana K. Powe. 
Diana K. Powell 
Attorney for Plaintiff 
1500 Massachusetts Ave., N. W. 
Washington 5, D. C. 


(Filed July 3, 1958) 


Parts of Opposition to Plaintiff's Motion for Summary 
Judgment as to Defendant the Washington Post Company 


eee 


The Washington Post Company opposes the plaintiff’s 
motion for a summary judgment. 
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If the Motion to Dismiss is denied, The Washington Post 
Company can and will file and serve an answer denying 
the allegations in paragraph 6 of the complaint and denying 
other material facts alleged by the plaintiff in the com- 
plaint. The plaintiff’s motion for summary judgment 
should therefore be denied. 


(Filed July 25, 1958) 
Answer of Defendant, James P. Mitchell 
First Defense 
The complaint fails to state a claim against the defend- 
ant, James P. Mitchell, upon which relief may be granted. 
Second Defense 


This Court lacks jurisdiction herein, there being no case 
or controversy stated as to the defendant, James P. 
Mitchell. 


Third Defense 


The complaint should be dismissed as to the defendant, 
James P. Mitchell, for the reason that this is a suit against 
the United States to which it has not given its consent. 


Fourth Defense 


The complaint should be dismissed as to the defendant, 
James P. Mitchell, for the reason that this Court lacks 
jurisdcition over the subject matter. 


Fifth Defense 


Answering specifically the numbered paragraphs of the 
complaint, the defendant, James P. Mitchell, avers: 


1. Denied. Further answering that although it is al- 
leged this action arises under the Fair Labor Standards 
Act of 1938, as amended, no provision in such act authorizes 
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a suit against the Secretary of Labor or any subordinate 
officials or employees of the Department of Labor. 


2. through 6. inclusive. Defendant is without infor- 
mation or knowledge sufficient to form a belief as to the 
truth or falsity of the allegations contained in paragraphs 
2 through 6 inclusive of the complaint. 


7. The allegations contained in the first paragraph of 
paragraph 7 are admitted. The defendant is not required 
to answer the allegations contained in the second paragraph 
of paragraph 7. in that they state merely conclusions of 
law, but if answer be required each and every allegation 
contained in said second paragraph is denied. 


WuereroreE, the defendant, James P. Mitchell, having 
fully answered the allegations contained in the complaint 
demands judgment in his favor, together with the costs 
of this action. 


(Filed August 4, 1958) 


Motion to Join James P. Mitchell, Secretary of Labor, as an 
Involuntary Plaintiff and for Judgment on the Pleadings 


Plaintiff, Diana K. Powell, moves the Court to join the 
defendant, James P. Mitchell, Secretary of Labor, as an 
involuntary plaintiff under Rule 19(a) of the Federal 
Rules of Civil Procedure, and for judgment on the pleadings 
pursuant to Rule 12(h)(1), in the above-entitled cause, 
and in support of this motion shows unto the Court as 
follows: 


1. There is no real issue because all the facts necessary 
in support of plaintiff’s claim have been admitted by the 
parties having knowledge thereof, and all the issues of 
law would be resolved by joinder of the defendant, James 
P. Mitchell, as involuntary plaintiff. 


2. There is no issue of fact as to defendant, James P. 
Mitchell, because said defendant’s answer admits plain- 
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her favor all issues of law raised by either defendant, 
respectfully prays the Court to order the joinder of the 
defendant, James P. Mitchell, as a party plaintiff, and to 
grant judgment on the pleadings for the relief demanded 
in the complaint, with costs. 


Respectfully submitted, 


s/ Diana K. Powetui 
Diana K. Powell 
Attorney for Plaintiff 
1500 Massachusetts Ave., N. W. 
Washington 5, D. C. 


(Filed August 6, 1958) 


Part of Reply of Defendant the Washington Post Company 
to Plaintiff’s Motion to Join James P. Mitchell, Secretary 
of Labor, as an Involuntary Plaintiff and for Judgment 
on the Pleadings 


The defendant, the Washington Post Company, opposes 
the plaintiff’s motion to join James P. Mitchell, Secretary 
of Labor, as an involuntary plaintiff and for judgment on 
the pleadings ... 


(Filed August 29, 1958) 


Motion for Summary Judgment as to the Defendant James P. 
Mitchell, Secretary of Labor for the United States of 
America 

Comes now the defendant James P. Mitchell, Secretary 
of Labor for the United States of America, by his attorney, 
the United States Attorney, and respectfully moves the 

Court for summary judgment for the reason that there 

exists no genuine issue as to any material fact and that 

he is entitled to judgment as a matter of law. There is 
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attached hereto, as Exhibit A, and made a part hereof 
the affidavit of Charles A. Hennessey, Administrator’s 
Field Representative of the Wage and Hour and Public 
Contracts Divisions, United States Department of Labor. 


WASHINGTON 
Districr oF COLUMBIA 

Charles A. Hennessey, being duly sworn, upon his oath 
deposes and says: 


1. I'am an Administrator’s Field Representative em- 
ployed by the Wage and Hour and Public Contracts Divi- 
sions, United States Department of Labor. My head- 
quarters are located in Washington, D. C., where I work 
under the direction and supervision of the Administrator 
of the Wage and Hour and Public Contracts Divisions, 
charged with the administration of the Fair Labor Stand- 
ards Act. In my official capacity I made an investigation 
of the operations of the Washington ‘Post Company, a 
corporation, 1515 L Street, N.W., Washington 9, D. C., 
commencing June 27, 1958. 


2. During the course of my investigation of the Wash- 
ington Post Company, I contacted employees and officials 
of the concern, and examined its pertinent records. From 
that examination, including a conference with Diana K. 
Powell, I was unable to obtain or find any evidence that 
the company had violated any of the provisions of the Fair 
Labor Standards Act with respect to Diana K. Powell 
during the period of her employment there as a part-time 
employee who worked but a few hours per day. It appeared 
from the data secured that Diana K. Powell’s employment 
terminated with the abolition of her job by the afore- 
mentioned company and, further, that this abolition has 
continued until the present time. 


/s/ CHartes A. HENNESSEY 
Charles A. Hennessey 
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Subscribed and sworn to before me 
on this 24th day of July, 1958 


/s/ Autce §. Dryer, Notary Public 
My Commission Expires: March 14, 1963 


Govt’s Exhibit No. A 
CA 1351-58 


(Filed September 15, 1958) 
Affidavit in Support of Plaintiff 


WasHINGTON ! aa 
Distrricr or COLUMBIA 

Diana K. Powell, being duly sworn, deposes and says 
that she is an adult and legally competent to testify and 
that she is the plaintiff herein, and that she has personal 
knowledge of the facts herein stated. 


1. Charles A. Hennessey, a field representative employed 
by the Wage and Hour and Public Contracts Divisions, 
United States Department of Labor, interviewed the plain- 
tiff on June 27, 1958, and spent about two hours discussing 
in detail facts and evidence as to two matters involved in 
her complaint: first, violation of the overtime provisions 
of the Fair Labor Standards Act by certain employees of 
the Washington Post Company, and of the record-keeping 
provisions in connection therewith; second, discrimination 
and discharge of plaintiff by the Washington Post Com- 
pany directly following her complaints of said violations. 


2. Plaintiff clearly stated to Mr. Hennessey that her 
complaint was of violations by employees other than her- 
self, and specifically the Credit Supervisor, Jack Feinstein. 
She fully discussed with Mr. Hennessey the non-exempt 
status of the credit supervisor under Section 13(a) of the 
Fair Labor Standards Act by indicating the limited scope 
of his work and authority. She indicated to Mr. Hen- 
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nessey sources of evidence in support of her statements, 
pointing out the discrepancies between the credit super- 
visor’s job description under the Guild Contract (attached 
hereto and made a part hereof) on the one hand, and the 
definitions of exempt executive and administrative employ- 
ees as defined in United States Department of Labor 
Explanatory Bulletin Regulations Part 541, on the other 
hand. 


3. Plaintiff further indicated to Mr. Hennessey the dates 
of her complaints and the consequent discriminatory treat- 
ment and discharge closely following her complaints, with 
sources of verification of her statements. 


4. Mr. Hennessey informed the plaintiff that he had 
interviewed William F. Reith, Assistant Comptroller in 
charge of Credit and Collections at the Washington Post 
Company, and that from the interview it had appeared that 
Jack Feinstein, the credit supervisor, was not exempt from 
the overtime and record-keeping provisions of the Fair 
Labor Standards Act, that he had worked overtime exten- 
sively, regularly coming to the office on Saturdays in addi- 
tion to the forty hour work week, and that the Washington 
Post Company had permitted this on the mistaken assump- 
tion that Mr. Feinstein was exempt from the requirements 
of the Act. 


5. Plaintiff hereby refers to and incorporates as a part 
hereof Exhibits I through VI of the Request for Admis- 
sion of Genuineness of Documents, and of photostat copies 
of the same documents submitted by the Washington Post 
Company with its Reply to Plaintiff’s request, numbered 
2 through 24. Exhibit VII is plaintiff’s carbon copy of 
WOW ‘contest suggestion (photostat) showing name and 
date not appearing on photostat of the original. Exhibit 
VIII is identical photostat submitted as Supplemental 
Request for Admission, showing carbon copy of confiden- 
tial letter of April 19, 1958, to Mr. A. S. Fisher, together 
with accompanying Draft Letter. Eahibit IX, a chart re- 
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lating the various admissions and exhibits to the issues of 
fact and law. 


6. The Plaintiff had frequent interviews with Robert 
Weathers, Personnel Manager of the Washington Post, 
regarding her transfer to the position as assistant to the 
Counsel, or related work, and was assured that if she 
awaited an opening in such suitable professional work 
with the Post, she would not be discharged without the 
opportunity to keep her employee status in some form of 
work. This assurance was continued past the time of 
her notice of discharge on April 25, 1958, up until she 
received a copy of notice to the District Unemployment 
Compensation Board, Plaintiff’s Exhibit VI, Post photostat 
24, dated May 5, 1958. 


s/ Diana K. PowEtu 
Diana K. Powell 


Subscribed and sworn to before me on this 15th day of 
September, 1958. 


s/ Hersert B. Lorp 
Notary Public in and for the 
District of Columbia 


My Commission expires: Aug. 21, 1959 


(Filed October 1, 1958) 
Memorandum 


The plaintiff, Diana K. Powell, was employed by the 
defendant, The Washington Post Company, as a part-time 
clerk until April 1958. In her complaint she alleged that 
The Washington Post Company discriminated against her 
and discharged her, in violation of Section 15(a)(3) of 
the Fair Labor Standards Act, 29 U.S.C.A. 215. She 
demands that The Washington Post Company reinstate 
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her in adequate and suitable employment and to pay her 
such compensation from the time unemployed as this 
Court may deem just and proper. 


Section 15(a) of the Fair Labor Standards Act pro- 
vides that: 


“*ft shall be unlawful for any person * * * to discharge 
or in any other manner discriminate against any em- 
ployee because such employee has filed any complaint 
or instituted or caused to be instituted any proceeding 
under or related to this Act, or has testified or is about 
to testify in any such proceeding, or has served or is 
about to serve on an industry committee.”’ 


A willful violation of this Section subjects the offender 
to a criminal penalty under Section 16(a) of the Act. 
Jurisdiction to restrain violations of Section 15 is con- 
ferred upon the District Courts by Section 17 of the Act. 
This Section reads as follows: 


““The district courts * * * shall have jurisdiction, 
for cause shown, to restrain violations of section 15: 
Provided, That no court shall have jurisdiction, in any 
action brought by the Administrator to restrain such 
violations, to order the payment to employees of unpaid 
minimum wages or unpaid overtime compensation or 
an additional equal amount as liquidated damages in 
such action.”’ 


Section 11(a) of the Act provides, in part, as follows: 


‘‘Except as provided in Section 12, the Administrator 
shall bring all actions under Section 17 to restrain 
violations of this Act.’’ 


The authority of the Administrator was transferred to 
the Secretary of Labor in May 1950 under their Reorganiza- 
tion Plan No. 6. In this case the Secretary of Labor has 
not brought such an action. There is no language in the 
Statute which can be construed as compelling the Secretary 
of Labor to file suit whenever an allegation of a violation 
0 a I a Te ee 
is received by the Department. The authority of the 
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Secretary of Labor is exclusive and this Court has no 
jurisdiction of a suit brought by an employee who alleges’ 
that such was discriminately discharged in violation of 
Section 15(a)(3) and demands reinstatement. The Fair 
Labor Standards Act makes no provision for a civil action 
by an employee allegedly discriminately discharged in vio- 
lation of Section 15(a)(3) of the Act to recover damages 
for such discharge. For these reasons the motion of the 
Washington Post Company to dismiss the action for lack 
of jurisdiction is granted and the motion for summary 
judgment for the plaintiff is denied; the motion to join 
James P. Mitchell, Secretary of Labor, as an involuntary 
plaintiff and for judgment on the pleadings is denied; and 
the motion for summary judgment as to defendant James 
P. Mitchell is granted. Counsel for the defendants will 
prepare the proper order. 


Epwarp M. Curran /s/ 
Judge 


(Filed October 21, 1958) 
Order 


The defendant, The Washington Post Company, having 
filed a motion to dismiss as to the defendant, The Wash- 
ington Post Company, for lack of jurisdiction and failure 
to state a claim upon which relief can be granted, and the 
plaintiff, Diana K. Powell, having filed a motion for sum- 
mary judgment as to defendant, The Washington Post 
Company, and a motion to join James P. Mitchell, Secre- 
tary of Labor, as an involuntary plaintiff and for judgment 
on the pleadings and the defendant, James P. Mitchell, 
Secretary of Labor, having filed a motion for summary 
judgment as to the defendant, James P. Mitchell, Secretary 
of Labor, and the Court having considered memoranda 
filed by all parties with respect to such motions and having 





18 


heard oral argument thereon, it is this 21st day of Oc- 
tober, 1958, 


Orperep, that the motion of the defendant, The Wash- 
ington Post Company, to dismiss as to the defendant, The 
Washington Post Company, for lack of jurisdiction and for 
failure to state a claim upon which relief can be granted 
be and it is hereby granted; that the motion of the piaintite 
Diana K. Powell, for summary judgment as to the defend- 
ant, The Washington Post Company, be and it is hereby 
denied: that the motion of the plaintiff, Diana K. Powell, 
to join James P. Mitchell, Secretary of Labor, as an involun- 
tary plaintiff and for judgment on the pleadings be and it 
is hereby denied; and that the motion of James P. Mitchell, 
Seeretary of Labor, for summary judgment as to the 
defendant, James P. Mitchell, Secretary of Labor, be and 
it is hereby granted. 


Epwarp M. Curran /s/ 
Judge 
s/ GEorcE BLow 
George Blow 
701 Union Trust Building 
Washington 5, D. C. 
Attorney for Defendant 
The Washington Post Company 
s/ Francis L. Youne, JR. 
Assistant United States Attorney 
Attorney for Defendant 


James P, MitTcHELL, 
Secretary of Labor 


Seen: 


s/ Diana K. PowEiu 
Diana K. Powell 
1500 Massachusetts Ave., N.W. 
Washington 5, D. C. 
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(Filed October 23, 1958) 
Notice of Appeal to Court of Appeals 


Notice is hereby given this 23rd day of October, 1958, 
that Diana K. Powell, the plaintiff above named, hereby 
appeals to the United States Court of Appeals for the 
District of Columbia Cireuit from the Order entered in 
this action on the 21st day of October, 1958, granting the 
motion of the defendant, The Washington Post Company, 
to dismiss the complaint for lack of jurisdiction and for 
failure to state a claim upon which relief can be granted; 
denying the motion of the plaintiff for summary judgment 
as to the defendant, the Washington Post Company, deny- 
ing the motion of the plaintiff to jo James P. Mitchell, 
Secretary of Labor, as an involuntary plaintiff and for 
judgment on the pleadings, and granting the motion of 
James P. Mitchell, Secretary of Labor, for summary 
judgment. 


s/ Diana K. Powe tt, 
Diana K. Powell, 
Attorney for Appellant 
1500 Massachusetts Avenue, N.W. 
Washington 5, D. C. 








